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KINGSLEY & KINGSLEY, APC

ERIC B. KINGSLEY, Esq., Cal. Bar No. 185123

eric@kingsleykingsley.com

LIANE KATZENSTEIN LY., Esq., Cal. Bar No. 259230

liane@kingsleykingsley.com
16133 Ventura Blvd., Suite 1200
Encino, CA 91436

Telephone: (818) 990-8300

Fax: (818) 990-2903

Attorneys for Plaintiff and the proposed class

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SAN FRANCISCO

LUIS MORENO, an individual, on behalf of
himself and others similarly situated

PLAINTIFF,
v.

HATHAWAY DINWIDDIE
CONSTRUCTION COMPANY:; and DOES 1
thru 50, inclusive,

DEFENDANTS.

CASE NO. CGC-16-554443

[Case Assigned for All Purposes to Hon. A.C.
Massullo]

DECLARATION OF LIANE
KATZENSTEIN LY IN SUPPORT OF
PLAINTIFF’S NOTICE OF MOTION
AND MOTION FOR FINAL APPROVAL
OF CLASS SETTLEMENT

[Filed concurrently with Notice of Motion
and Motion for Final Approval of Class
Action Settlement; Memorandum of Points
and Authorities, Declarations of Liane
Katzenstein Ly, Luis Moreno and Stephen
Gomez, Proposed Order, and Proposed
Judgment |

Date: February 11, 2020
Time: 9:15 a.m.

Dept.: 304

Trial Date: None

Complaint Filed: September 22, 2016
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DECLARATION OF LIANE KATZENSTEIN LY

[, Liane Katzenstein Ly, declare as follows:

1. I am an attorney licensed to practice before all of the courts of the State of
California. I am the attorney of record for Plaintiff LUIS MORENO in the above-entitled action.
[ have personal knowledge of the facts set forth herein, and if called upon as a witness, I could and
would testify competently thereto.

2. [ make this declaration in support of Plaintiff’s Motion for Final Approval of Class
Action Settlement in the above-captioned case.

3. I graduated from Florida State University in 2005 with a degree in English. 1
graduated from University of California, Davis School of Law in 2008. I am admitted to practice
before the following Courts: United States District Court, Northern, Southern, Eastern, and Central
of California; all of California State Courts.

4. I have been involved in all of the settlement discussions leading to the present
settlement as embodied in the Fifth Amended Joint Stipulation of Resolution (“Settlement
Agreement”). A true and correct copy of the Settlement Agreement is attached hereto as Exhibit
“A”.

LITIGATION BACKGROUND

5. On September 22, 2016, Plaintiff Luis Moreno filed a class action against
Defendant, asserting the following claims: (1) Failure to Reimburse Expenses pursuant to Labor
Code section 2802; (2) Failure to Provide Itemized Wage Statements pursuant to Labor Code
section 226(a); and (3) a violation of Business and Professions Code section 17200. Plaintiff
Moreno asserted a claim for Failure to Provide Employment and Payroll records under Labor Code
sections 226 and 1198.5, on behalf of himself (hereinafter referred to as "The Action").

6. On September 22, 2016, pursuant to Labor Code §2699.3(a)(1), Plaintiff gave
written notice by online filing to the LWDA and mailed notice to Defendant.

7. Plaintiff provided the LWDA with a copy of the Complaint on November 29, 2016.

8. Plaintiff has also filed this Motion with LWDA.

9. On November 29, 2016, Plaintiff filed a First Amended Complaint, adding a claim
1

DECLARATION OF LIANE KATZENSTEIN LY IN SUPPORT OF PLAINTIFF’S NOTICE OF
MOTION AND MOTION FOR FINAL APPROVAL OF CLASS SETTLEMENT




9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

for penalties under the Private Attorney General Act of 2004 ("PAGA").

10.  On August 28, 2017, the Parties stipulated to a Second Amended Complaint.

11. On September 25, 2017, the Parties attended mediation with Mark Rudy, Esq. and
reached an agreement through arms-length negotiations and Plaintiff and his counsel believe it to
be fair and reasonable.

12.  Plaintiff moved for preliminary approval on six occasions (February 14, 2018;
April 26, 2018; June 8, 2018, August 29, 2018; October 11, 2018; February 25, 2019) which were
cach denied without prejudice, with instructions.

13. After the denials, the Parties re-drafted the Settlement Agreement.

14.  Plaintiff filed a Third Amended Class Action Complaint on April 24, 2019
eliminating a sub-class and modifying the class definition.

THE DISCOVERY PROCESS

15. The Parties engaged in extensive informal discovery to arrive at the proposed
settlement.
16.  Defendant provided Plaintiff with all versions of itemized wage statements issued

to the Class, the number of itemized wage statements issued during the Class Period, and the date
upon which the alleged deficiencies on the wage statements were corrected.

17.  Finally, Defendant provided Plaintiff with various collective bargaining
agreements ("CBAs").

18.  This discovery permitted Class Counsel to fairly evaluate the strength of the case
and the risks associated with litigation.

SETTLEMENT

19.  Defendant provides contract —management and complete  project
planning/management for large commercial/institutional projects, tenant improvements and
historic renovations.

20.  Plaintiff was a member of the Carpenter's Local Union #405 and worked as a
Journeyman Carpenter from May 15, 2012 through July 17, 2016.

21. Since the filing of the first Motion for Preliminary Approval, one sub-class (The

2
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Reimbursement Class) has been eliminated and the Class has been narrowed to included only
members of a Union with a collective bargaining agreement to which HATHAWAY DINWIDDIE
CONSTRUCTION COMPANY is a signatory, from September 22, 2015 to October 16, 2016.
22.  The Proposed Class is made up of 513 union members, issued approximately
19,420 wage statements during the Class Period (September 22, 2015 to October 16, 2016).
23. Plaintiff is alleging that the wage statements did not include the name and address
of the employer, the inclusive pay dates, and only the last four digits of the social security number.

CLASS NOTICE

24.  The Court approved the proposed Class Notice and directed the mailing of the
Notice by first-class mail to Class Members in accordance with the proposed implementation

schedule.

CLASS COUNSEL’S KULLAR ANALYSIS

25.  All settlement discussions were made by experienced and informed counsel, who
believe that this settlement represents a favorable resolution for the Class.

26. As to the first Dunk factor, this settlement is the result of adversarial, non-collusive,
and arm’s-length negotiations. The settlement negotiations have been, at all times, adversarial and
non-collusive, and no self-dealing or other type of misconduct by either side has taken place.

27. Second, the Parties engaged in discovery that permitted Class Counsel to fairly
evaluate the strength of the case and the risks associated with ongoing litigation. This included
the number of allegedly violating itemized wage statements at issue, all versions of itemized wage
statements issued to the Class, and numerous collective bargaining agreements.

28.  Thisallowed Class Counsel to fairly evaluate the exposure and risks associated with
each claim alleged in the lawsuit.

29.  Third, Class Counsel have significant experience in cases of this type, including
over 17 years prosecuting wage, hour, and working condition violations.

30. Class Counsel believes that the settlement is fair, reasonable, adequate, and in the
best interests of the class and that the average recovery for each Class Member of $722.41 is
substantial, given the risks inherent in litigation and the defenses asserted.

3
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31.  Asall of the Dunk factors are satisfied, this settlement is entitled to a presumption
of fairness.

32.  In this matter, the proposed settlement satisfies each of these factors and Class
Counsel has provided information exceeding the threshold required to provide this Court with "an
understanding of the amount that is in controversy and the realistic range of outcomes of the
litigation.". Class Counsel conducted extensive informal discovery before entering into meaningful
settlement negotiations in this matter as previously noted.

33.  This discovery permitted Class Counsel to fairly evaluate the strength of the case
and the risks associated with ongoing litigation.

34.  Class Counsel is experienced in handling wage and hour class actions and supports
this Settlement.

35.  Plaintiff is alleging that during the relevant time period, Defendant failed to furnish
accurate and complete itemized wage statements by omitting the full name and address of the
employer, the start dates of the pay periods, and each employee's identification number.

36.  Informal discovery produced by Defendant established that Defendant amended its
wage statements on October 26, 2016, and Plaintiff is satisfied that the revised wage statements
are in compliance.

37.  Here, Plaintiff was very confident that he could establish liability. It is Plaintiffs
position that a simple review of the itemized wage statements at issue reveals that Defendant failed
to comply with the Labor Code.

38.  However, there were certainly risk factors that Plaintiff was forced to consider.

39. First, Defendant took immediate corrective action. Counsel for Defendant
demonstrated that within a month of receiving notice of Plaintiff's allegations, Defendant took
immediate efforts to ensure that its wage statements were corrected.

40. Defendant argued that, at least as it relates to Labor Code section 226(a)(6), the
employee could have promptly and easily determined the period start date from the face of the
wage statement by doing simple math.

41. Defendant argued that the employees could easily determine the start date by

4
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counting back one week.

42, Plaintiff disagrees, but this issue would have to be litigated and there is risk.

43.  Third, Defendant argued that none of Defendant's employees suffered any harm,
injury, or actual damage as a result of the conduct that forms the basis for Plaintiffs allegations all
of which, Defendant argued, should mitigate in favor of reducing any penalties.

44.  Finally, Defendant contends that the Class Members were covered by collective
bargaining agreements, and Defendant has argued that those Class Members are exempt from
California's wage statement requirements under the Labor Code.

45.  The full value of the Section 226(a) claim amounted to approximately $1,942,000.

46.  This comes to approximately $19.08 per wage statement for this claim from the Net
Settlement Amount and to $33.92 per statement when calculated from the Total Settlement
Amount.

47.  Class Counsel believes that this is well within the range of settlements approved
across the State for these types of claims.

48. Class Counsel believes that this is a fair and reasonable settlement when accounting
for the risks identified above and taking into consideration the amount usually apportioned to these
types of claims at the settlement stage.

49.  Here, the aggrieved employees' PAGA claims are predicated on the wage statement
claim described above. The Class is compensated for these violations in the proposed settlement,
and thus any PAGA recovery for these same violations would be duplicative.

50.  The significant uncertainty associated with PAGA claims increased the Plaintiffs'
and required a discount of those claims' settlement value.

51. Given that there was no independent basis for the PAGA allegations and any
penalties awarded would be duplicative, Plaintiff felt that a significant discount was warranted.

52.  Class Counsel believes this could also lead the Court to use its discretion to award
a lesser amount.

53.  This is especially true in light of the fact that Defendant promptly corrected the
deficiencies in the wage statements, provided evidence that the omission of the wage statement

5
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information was a result of inadvertence.

54.  There 19,420 itemized wage statements in the one-year PAGA Period.

55.  As such, the full value of the PAGA penalties attributed to the itemized wage
statement claim is $1,942,000 ($100 per pay period).

56.  The Parties have allocated approximately $2.57 per wage statement.

57.  The Parties felt that given the duplicative nature of the PAGA penalties, the fact
that the wage statement violation was promptly fixed, and the inadvertence evidence described
above, the decrease in penalty amount was appropriate.

58.  Given the risks outlined above, the issues in this case were complex and the risk for
Plaintiff and the Class Members associated with this litigation was high.

59. If the Court did eventually certify this case, trial involving 500 Class Members
would require the retention of expensive expert witnesses, the accrual of extensive litigation costs,
and a significant time overlay by the parties.

60. Finally, given the complexity and unsettled nature of the issues in this case it is
likely that any outcome at trial would have resulted in a lengthy and costly appeal.

61. This case has not been certified, but Plaintiff believes there is strong evidence to
support certification. However, decertification is always a possibility. In attempting to certify a
class, the parties would need to conduct multiple depositions, and there is a risk for both sides as
to whether the depositions support class certification.

62. It was very difficult for the Parties to reach this Settlement. They arrived at it only
after hours of negotiation, aided by Mr. Rudy, and a careful evaluation of the records.

63.  The full value of the claims was approximately $3,884,000.00, but this the
maximum amount of penalties for each claim. Once Class Counsel was able to determine the
maximum damages, they decided on a fair and reasonable settlement for the Class considering the
risks outlined above.

64.  The proposed plan of allocation compensates each participating Class Member on
a pro rata share of the Distribution Amount based on the number of wage statements they received
during the Class Period.
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ATTORNEY COMPETENCE

65. Kingsley & Kingsley is experienced in prosecuting and defending employment
litigation, and since 2000 we have focused a substantial percentage of our practice on wage, hour,
and working condition violations. My firm is well versed in class action litigation and has
diligently and aggressively pursued this action. Kingsley & Kingsley currently serves as class
counsel for dozens of pending class action lawsuits in Northern, Central, and Southern California.
Below is a representative sampling of wage and hour class cases handled by my firm:

a. Goodman v. Crystal Ventures, Inc. (No. BC245561, L.A. Super. Ct.) In January
2002, Hon. Anthony Mohr granted final approval of settlement in the gross amount
of $255,000 and the court approved the attorneys' fee request of 33 1/3%.

b. Daniel v. Network Management Corp. (No. BC274004, L.A. Super. Ct.) In
September 2003, the court granted final approval of Settlement in the gross amount
of $475,000 and the court approved the attorneys' fee request of 30%.

c. Sciba v.Chicago Pizza (04CC04231, O.C. Super. Ct.) In January 2005, the court
granted final approval of Settlement in the gross amount of $900,000 and the court
approved the attorneys’ fees request of 30%.

d. Schnebly v. California Amplifier (No. CIV226265, Vent. Super. Ct.) In February
2005, the court granted final approval of Settlement in the gross amount of
$650,000 and the court approved attorneys’ fees in the amount of 30%.

e. Johnston v. The Cheesecake Factory (No. BC316180, L.A. Super. Ct.) In
December 2015, Honorable Rita Miller granted final approval of Settlement in the
gross amount of $4,000,000 and the court granted attorneys' fees request of 30%.

[ Tumino v. HOB Entertainment (No. BC327962, L.A. Super. Ct.) In May 2006, the
Honorable Conrad R. Aragon granted final approval of Settlement in the gross
amount of $1,000,000 and the court granted attorneys' fees request of 30%.

g. Chatman v. HVM LLC, (No. BC343861, L.A. Super. Ct.) In March 2007, the
Honorable Elihu M. Berle granted final approval of Settlement in the gross amount
of $957,000.00 and the court granted attorneys' fees request of 20.8%.
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h. King v. Closet World, Inc., (No. BC345834, L.A. Super. Ct.) In May 2007, the
Honorable William H. Mackey in May 2007 granted final approval of Settlement
in the gross amount of $475,000.00 and the court granted attorneys' fees request of
30%.

i. Grayv. Beverly Hills Steakhouse, (No. BC357498, L.A. Super. Ct.) In December
2007, the Honorable John P. Shook granted final approval of Settlement in the gross
amount of $750,000.00, and the court granted attorneys’ fees request of 30%.

j. Ryan v. Hilton Hotels Corporation, (No. BC364260, L.A. Super. Ct.) In March
2008, the Honorable Mary Thornton House granted final approval of Settlement in
the gross amount of $1,675,000.00 and the court granted attorneys' fees request of
33 1/3%.

k. Fowzer v. Northstar Moving Corporation, (No. BC369338, L.A. Super. Ct.) In
September 2008, the Honorable Richard L. Fruin granted final approval of
Settlement in the gross amount of $600,bO0.00 and the court granted attorneys' fees
request of 30%.

|. Benitez v. GRA-GAR LLC, (No. CIVSS709965, San Bern. Super. Ct.) In February
2009, the Honorable W. Robert Fawke granted final approval of Settlement in the
gross amount of $250,000.00 and the court granted attorneys’ fees request of 33
1/3%.

m. Rollins v. Big Wangs, Inc., (No. BC393775, L.A. Super. Ct.) In Qctober 2009, the
Honorable Malcolm H. Mackey granted final approval of Settlement in the gross
amount of $195,000.00 and the court granted attorneys’ fees request of 33 1/3%.

n. Keene v. The Gap, Inc., (No. CGC-07-466574, S.F. Super. Ct.) In October 2009,
the Honorable John E. Munter granted final approval of Settlement in the gross
amount of $475,000.00 and the court granted attorneys' fees request of 30%.

o. Sevier v. Excalibur Well Service, (No. S-1500-CV-265391-WDP, Kern Super. Ct.)
In May 2010, the Honorable William D. Palmer granted final approval of
Settlement in the gross amount of $550,000.00 and the court granted attorneys' fees

8
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request of 33 1/3%.

p. Boske v. Toys “R" Us - Delaware, Inc., (No. BC378328, L.A. Super. Ct.) In
September 2009, the Honorable Anne I. Jones granted final approval of Settlement
in the gross amount of $1,850,000.00 and the court granted attorneys' fees request
of approximately 25%.

q. Gerritson v. Styles For Less, Inc., No. BC402921, L.A. Super. Ct.) In September
2010, the Hon. Kenneth R. Freeman granted final approval of Settlement in the
gross amount of $2,000,000.00, and the court granted attorneys’ fees request of
33.3%.

r. Lewis v. Collabrus, Inc., et al., (No. 109CV-142927, Santa Clara Super. Ct.) In
March 2012, the Honorable James P. Kleinberg granted final approval of
Settlement in the gross amount of $2,000,000.00, and the court granted attorneys’
fees request of 33.3%.

s. Hirschinger v. Blue Cross of California, Los Angeles Superior Court (No.
BC402739, L.A. Super. Ct.) In June 2013, the Honorable Lee Smally Edmund
granted final approval of Settlement in the gross amount of $4,700,000.00, and the
court granted attorneys’ fees request of 38%.

t.  Perry v. GSF Properties, (No. 11CECG02434MWS, Fres. Super. Ct.) In October
2013, the Honorable Mark W. Snauffer granted final approval of Settlement in the
gross amount of $700,000.00 and the court granted attorneys’ fees request of
33.3%.

u. Anderson v. Total Renal Care, Inc., (No. BC388335, L.A. Super. Ct.) In January
2014, the Honorable William F. Highberger granted final approval of Settlement in
the gross amount of $1,500,000.00 and the court granted attorneys’ fees request of
33.33%.

v. Randell v. Tuesday Morning, Inc., (No. BC403298, L.A. Super. Ct.) In October
2014, the Honorable Richard E. Rico granted final approval of Settlement in the
gross amount of $899,000.00, and the court granted attorney’s fees request of
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Y.

66.

33.33%.

Westbrook v. International Surfacing Systems, (No. RG10510015, Alameda Super.
Ct.) In August 2015, the Hon. Wynne Carvill granted final approval of Settlement
in the gross amount of $995,000.00, and the court granted attorney’s fees request
of 33.33%.

Kane et al. v. Valley Slurry Seal, (No. CV08-2483, Yolo Super. Ct.) In March 2016
after a class trial with a verdict in the class’s favor, the Honorable Daniel P.
Maguire, awarded Kingsley & Kingsley and co-counsel $996,232.72 in attorney’s
fees.

Aparacio v. Abercrombie & Fitch Stores, Inc., (No. BC499281, L.A. Super. Ct.) In
June 2016, the Hon. Kenneth Freeman granted final approval of Settlement in the
gross amount of $2,000,000.00, and the court granted attorney’s fees request of
33.33%.

Kingsley & Kingsley has also been appointed class counsel on numerous wage and

hour class actions that have been approved for class certification, some of which include:

da.

Tran v. Progressive Gaming Group, No. BC 316988, (L.A. Super. Ct., filed June
11, 2004) (court granted contested class certification and appointed Kingsley &
Kingsley class counsel).

Devian v. Leegin Creative Leather Products, Inc., No. BC 325161, (L.A. Super.
Ct., filed November 2004) (court granted contested class certification and
appointed Kingsley & Kingsley class counsel).

Munoz, et al. v. Giumarra Vineyards Corporation, No. 1:09-cv-00703 AWI-JLT,
(E.D. Cal., filed November 9, 2005) (court granted contested class certification and
appointed Kingsley & Kingsley co-class counsel).

Rojas v. Sunview Vineyards of California, No. 1:09-cv-00705-AWI-JLT), (E.D.
Cal., filed November 9, 2005) (court granted contested class certification and
appointed Kingsley & Kingsley co-class counsel).

Budrow v. Dave & Buster’s of California, Inc., No. BC349060, (L.A. Super. Ct.,
10
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filed March 15, 2006) (court granted contested class certification and appointed
Kingsley & Kingsley class counsel).

f.  Isaguirre v. Guess?, Inc., No. BC357631, (L.A. Super. Ct., filed August 25, 20006)
(court granted contested class certification and appointed Kingsley & Kingsley
class counsel).

g. Agnew v. Black Tie Even Services, Inc., No. BC378413, (L.A. Super. Ct., filed
September 4, 2007) (court granted contested class certification and appointed
Kingsley & Kingsley class counsel).

h. De Doroteo v. Servicon Systems, Inc., No. BC381938, (L.A. Super. Ct., filed
December 7, 2007) (court partially granted contested class certification and
appointed Kingsley & Kingsley class counsel).

i.  Andersonv. Total Renal Care, Inc., No. BC388335, (L.A. Super. Ct., filed April 1,
2008) (court partially granted contested class certification and appointed Kingsley
& Kingsley class counsel).

j. Kane et al. v. Valley Slurry Seal, No. CV08-2483 (Yolo Super. Ct., filed April 8,
2008) (court partially granted contested class certification and appointed Kingsley
& Kingsley class counsel).

k. Hirschinger v. Blue Cross of California, No. BC402739, (L.A. Super. Ct., filed
December 1, 2008) (court granted contested class certification and appointed
Kingsley & Kingsley class counsel).

. Randell v. Tuesday Morning, Inc.,No. BC403298, (L.A. Super. Ct., filed December
5, 2008) (court granted contested class certification and appointed Kingsley &
Kingsley class counsel).

m. Lewis v. Collabrus, Inc., No. 109CV-142927, (Santa Clara Super. Ct., filed April
23, 2009) (court granted contested class certification and appointed Kingsley &
Kingsley class counsel).

n. Driscoll v. Staff Pro, Inc., No. BC417925, (L.A. Super. Ct., filed July 16, 2009)
(court granted contested class certification and appointed Kingsley & Kingsley

11
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class counsel).

0. Westbrook v. International Surfacing Systems, No. RG10510015, (Alameda Super.
Ct., filed April 16, 2010) (court granted contested class certification and appointed
Kingsley & Kingsley co-class counsel).

p. Melendrez v. JK Communications, No. BC497692, (L.A. Super. Ct., filed
December 19, 2012) (court granted contested class certification and appointed
Kingsley & Kingsley class counsel).

q. Amaro et al. v Gerawan Farming, Inc., No. 1:14-cv-00147-DAD-SAB (E.D. Cal.,
filed February 3, 2014) (court granted contested class certification and appointed
Kingsley & Kingsley co-class counsel).

r. Suarez v. Mazatlan, Inc., No. 37-2015-00002978-CU-OE-CTL (S.D. Super. Ct.,
filed January 27, 2015) (court granted contested class certification and appointed
Kingsley & Kingsley class counsel).

s. Badillo v. SG Labor, Inc., Kern County Superior Court (BCV-15-100192-SPC),
Hon. Sidney Chapin certified class and appointed Kingsley & Kingsley as class
counsel on May 12, 2017.

t.  Ruizv. Daniel C. Salas Harvesting, Inc., Kings County Superior Court (16 C 0214),
contested class certification approved in 2018.

u. Weldon v. Geo Corrections & Detentions, LLC, Kern County Superior Court
(BCV-16-102833), contested class certification approved in 2018.

THE NAMED PLAINTIFF’S ENHANCEMENT SHOULD BE APPROVED

67.  The claims of the Representative Plaintiff, Luis Moreno, are typical of the Class
Members’ claims.

68. Mr. Moreno is an adequate Representative Plaintiff because he has diligently,
adequately and fairly represented the Class and has not placed his interests above any member of
the Class.

69. Class Counsel requests an enhancement for Mr. Moreno’s valiant effort and time
expended in this matter. The time spent by Mr. Moreno include identifying competent counsel,
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providing information to Class Counsel regarding his relevant employment experiences, compiling
documents, conducting several telephone conferences with his attorneys, and reviewing settlement
documents.

70. Thus, in addition to the sums paid to Class Members, Class Counsel requests
approval of an enhancement payment to the Representative Plaintiff of $5,000.00, to be paid from
the Total Settlement Amount. Class Counsel considers this to be a fair and reasonable
enhancement.

71. The enhancement takes into consideration the time, effort, and expenses incurred
by Mr. Moreno in coming forward to litigate this matter on behalf of all Class Members.

72.  Additionally, the Representative Plaintiff was at risk for paying Defendant’s legal
fees and costs in the event that Defendant prevailed at trial.

73. Plaintiff’s Motion for Preliminary Approval of Class Action Settlement was
submitted to the LWDA’s website on August 13, 2019 and Plaintiff’s Motion for Final Approval
of Attorneys’ Fees and Costs was submitted on December 10, 2019. Plaintiff’s Motion for Final
Approval of Class Action Settlement will also be concurrently uploaded to the LWDA’s website
on the date this Motion is filed. Please see the Proof of Service.

EXHIBITS

74.  Attached hereto as Exhibit “A” is a true and correct copy of the fully-executed Fifth
Amended Joint Stipulation of Resolution that was preliminary approved by this Court on October
15, 2019.

75. Attached hereto as Exhibit “B” is a true and correct copy of the Order Granting
Final Approval of Class Action Settlement in Sparks v. Diamond Foods, Inc., No. CGC 15-549147
(San Francisco Sup. Court, Nov. 25, 2015).

76. Attached hereto as Exhibit “C” is a true and correct copy of the Order Granting
Final Approval of Class Action Settlement in Knox et al. v. Gerdau Ameristeel US Inc., et al., No.
FCS046622 (Solano Sup. Court, Feb. 7, 2017).

77.  Attached hereto as Exhibit “D” is a true and correct copy of the Order Granting
Final Approval of Class Action Settlement in Lopez v. Red Robin International, Inc., No. 30-2016-
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00846001-CU-OE-CXC (Orange County Sup. Court, Apr. 13, 2016).

78.  Attached hereto as Exhibit “E” is a true and correct copy of the Order Granting
Final Approval of Class Action Settlement in Adams v. Sam's West, Inc., No. CIVDS1403987 (San
Bernardino County Sup. Court, Oct. 9, 2015).

79. Attached hereto as Exhibit “F” is a true and correct copy of the Order Granting
Final Approval of Class Action Settlement in Figueroa v. San Jose Water, No. 2015-1-CV-288483
(Santa Clara Sup. Court, October 28, 2016).

80.  Attached hereto as Exhibit “G” is a true and correct copy of the Order Granting
Final Approval of Class Action Settlement in Esparza v. Specirolab, Inc., No. BC628479 (Los
Angeles Sup. Court, May 18, 2017).

I declare under penalty of perjury under the laws of the state of California that foregoing
is true and correct and if called as a witness I could and would competently testify to each of the
matters stated herein, and I state that these matters are based upon personal knowledge and/or
belief.

This declaration was executed this

,ﬁW‘[ein Ly
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ERIC B. KINGSLEY (SBN: 185123)
LIANE KATZENSTEIN LY (SBN: 259230)
KINGSLEY & KINGSLEY, APC

16133 Ventura Bivd., Suite 1200

Encino, CA 91436

Telephone: (818) 990-8300

Facsimile: (818) 990-2903
Eric@kingsleykingsley.com
Liane@kingsleykingsley.com

Attorneys for Plaintiff and the Proposed Class

MOLLIE M. BURKS (SBN: 222112)

HIEU T. WILLIAMS (SBN: 280585)

GORDON & REES SCULLY MANSUKHANI LLP
275 Battery Street, Suite 2000

San Francisco, CA 94111

Telephone: (415) 986-5900

Facsimile: (415) 986-8054

Mburks@grsm.com

Hwilliams@grsm.com

Attorneys for Defendant
HATHAWAY DINWIDDIE CONSTRUCTION COMPANY

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN FRANCISCO

LUIS MORENQO, an individual, on behalf of CASE NO. CGC-16-554443

and others similarly situated
FIFTH AMENDED JOINT
STIPULATION OF

CLASS ACTION SETTLEMENT
AND RELEASE

Plaintiff,
VS,

HATHAWAY DINWIDDIE
CONSTRUCTION COMPANY; DOES |

thru 50, inclusive, Complaint Filed: Sept. 22,2016

Second Amended Complaint Filed: Aug.
28,2017

Third Amended Complaint Filed: xx
Judge: The Honorable Anne-Christine
Massullo

Defendants.
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FIFTH AMENDED STIPULATION RE: CLASS ACTION SETTLEMENT
AGREEMENT

This FIFTH Amended Stipulation re; Class Action Settlement Agreement (the
“Agreement”), is entered into between Plaintiff Luis Moreno (“Plaintiff Moreno” or
“Representative Plaintiff”), individually, and on behalf of all others similarly situated (“Class
Members™ as defined below), on one hand, and Defendant Hathaway Dinwiddie Construction
Company (“Defendant”) on the other hand (collectively the Representative Plaintiff, Class
Members, and Defendant are referred to as the “Parties™), in the lawsuit entitled Luis Moreno,
et al. v. Hathaway Dinwiddie Construction, Co. in the San Francisco County Superior Court,
Case No. CGC-16-554443 (the “Lawsuit”). This Agreement resolves all claims that were
asserted or could have been asserted against Defendant pertaining to the claims in the Lawsuit.

This Agreement was reached after a mediation before Mark S. Rudy, Esq., of Rudy,
Exelrod, Zielf, & Lowe, LLP and arms-length settlement negotiations between counsel for the
Parties. Before the mediation and negotiations, Defendant produced collective bargaining
agreements, an Employee Handbook, information and employee payroll data pertaining to the
putative Class Members sufficient to enable the Representative Plaintiff and his counsel, Eric
B. Kingsley and Liane Katzenstein Ly with Kingsley and Kingsley, APC (“Class Counsel™), to
rigorously evaluate the strengths and risks of the case and perform an analysis of the potential
damages arising from the claims made in this case.

This Agreement is intended by the Parties to fully, finally, and forever resolve,
discharge and settle the “Released Claims” (as defined below) pertaining to the “Released
Parties” (as defined below) upon and subject to the terms and conditions contained herein.
This Agreement, which is contingent upon Final Court approval, contains the essential terms
of'the Parties’ agreement. The Representative Plaintiff and Class Counsel believe, and the
Parties have agreed, that the settlement set forth in this Agreement confers substantial benefits
upon the Class Members. Class Counsel has determined that the settlement set forth in this
Agreement is fair and reasonable to the Class Members and is in their best interest. The

Representative Plaintiff'and Defendant have also settled the Representative Plaintiff's

-
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individual claims, the terms of which are also memorialized in this Agreement. Pursuant to
California Rule of Court 3.770, judgment shall be entered in the Lawsuit upon Final approval
of this Agreement and proposed settlement by the Court.

I. THE LAWSUIT

On September 22, 2016, Plaintiff Luis Moreno filed the instant class action against
Defendant, asserting the following claims on behalf of himself and the Class Members: (1)
Failure to Reimburse Expenses pursuant to Labor Code section 2802; (2) Failure to Provide
Itemized Wage Statements pursuant to Labor Code section 226(a); and (3) a violation of
Business and Professions Code section 17200. Plaintiff Moreno asserted a claim for Failure to
Provide Employment and Payroll records under Labor Code sections 226 and 1198.5, on
behalf of himself.

In the Lawsuit, Plaintiff Moreno sought for himself and Class Members damagcs,
interest, penalties, restitution, declaratory relief, and attorneys’ fees and costs.

On November 29, 2016, Plaintiff Moreno filed a First Amended Complaint (“FAC™),
adding a claim for penalties under the Private Attorney General Act of 2004 (“PAGA™), on
behalf of himself and Class members. The PAGA claim seeks penalties for the failure to
reimburse cell phone expenses under Labor Code section 2802 and the alleged inaccurate
wage statements under Labor Code section 226.7.

Defendant timely filed an answer to the FAC on February 16, 2017, asserting general
and affirmative defenses.

On April 12, 2017, this Court issued an Order that this case should be deemed complex
per rule 3.400 of the California Rules of Court.

On August 28, 2017, the Parties stipulated to the filing of a Second Amended
Complaint (“SAC”), wherein Plaintiff Moreno removed a typographical error referencing a
claim for violation of Labor Code section 203 in the FAC, which he was not asserting against
Defendant.

On September 25, 2017, the Parties executed a short-form Memorandum of
Understanding outlining the settlement terms agreed to through mediation.

23
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The Parties executed a long-form Settlement Agreement in November 2017 and the
Agreement has been amended several times. This Agreement is intended to reflect the terms
agreed (o by the Parties, including those terms previously agreed to at mediation and it
supersedes all previous agreements.

Plaintiff filed a Third Amended Complaint (“TAC”) on April 24, 2019. The TAC is
the operative complaint.

II. STATEMENT OF NO ADMISSION OR LIABILITY

Defendant continues to deny any and all liability to the Representative Plaintiff and to
the Class Members, and denies that Defendant has violated any laws, including without
limitation, sections of the California Labor Code, the California Business & Professions Code,
and any IWC Wage Orders referred to above or raised in the Lawsuit. Defendant also denies
all charges of wrongdoing or liability against it arising out of the conduct, statements, acts or
omissions alleged or which could have been alleged in the Lawsuit. Defendant denies that
they or any of their respective officers, directors, members, employees, managers,
shareholders, attorneys or representatives have engaged in any Labor Code or Business &
Professions Code violation, or that they have engaged in any other unlawful conduct as alleged
in the Lawsuit. Defendant also denies, inter alia, that the Representative Plaintiff or the Class
Members were harmed by the conduct alleged in the Lawsuit. Defendant further denies that
the Lawsuit is properly maintainable as a collective action.

Defendant has nonetheless concluded that the Lawsuit could be protracted and
expensive, and that it is desirable that the Lawsuit be fully and finally settled in the manner
and upon the terms and conditions set forth in this Agreement in order to limit further expense
and inconvenience; to dispose of burdensome and potentially protracted litigation; and to
permit the operation of Defendant’s business without further expensive litigation and the
diversion of Defendant’s personnel with respect to the matters at issue in the Lawsuit.
Defendant has also taken into account the uncertainty and the risks inherent in any litigation,
especially in complex cases like this Lawsuit, and has, therefore, determined that it is desirable

and beneficial that the Lawsuit be settled in the manner and upon the terms and conditions set
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forth in this Agreement.

This Agreement does not constitute and shall not be deemed to be a finding or
determination by the Court, nor an admission by any party, regarding the merits, validity or
accuracy of any of the allegations, claims or defenses. This Agreement represents the
compromise of disputed claims that the Parties recognize would I‘C(iuire protracted and costly
litigation to adjudicate. Defendant’s entry into and consent to this Agreement are not and may
not be used by any person in any proceeding as an admission or evidence that Defendant
and/or their officers, employees, managers, and/or attorneys have on any occasion engaged in
illegal employment practices or any other unlawful conduct, such being expressly denied.

Neither this Agreement nor the settlement, nor any act performed or document executed
pursuant to or in furtherance of this Agreement or the settlement: (i) is or may be deemed to
be or may be used as an admission of, or evidence of, the validity of any Released Claim (as
defined below), or of any wrongdoing or liability of Defendant or any of the Released Parties
(as defined below), or of the propricty of the Class Counsel’s maintaining this Lawsuit as a
collective action; or (ii) is or may be deemed to be or may be used as an admission of, or
evidence of, any fault or omission of Defendant in any civil, criminal or administrative
proceeding in any court, administrative agency or other tribunal, other than in such
proceedings as may be necessary to consummate or to enforce this Agreement, the settlement
or the Judgment, except that Defendant may file this Agreement or the Judgment in any action
that may be brought against it in order to support a defense or counter claim based on
principles of res judicata, collateral estoppel, rclease, judgment bar or reduction or any other
theory of claim preclusion or similar defense or counterclaim. The Parties themselves agree
not to introduce, use, or admit this Agreement, directly or indirectly, in this case or any other
judicial, arbitral, administrative, investigative or other forum or proceeding, as purported
evidence of any violation of any state, or local law, statute, ordinance, regulation, rule or
executive order, or any obligation or duty at law or in equity, or for any other purpose.
Notwithstanding the foregoing, this Agreement may be used in any proceeding before the

Court that has as its purpose the interpretation, implementation, approval, or enforcement of

-5-
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this Agreement or any orders or judgments of the Court entered in connection with the
Lawsuit.

None of the documents produced or exchanged in discovery or during the Lawsuit are
intended to constitute, an admission by Defendant of any violation of any state, or local law,

statute, ordinance, regulation, rule or executive order, or any obligation or duty at law or in

equity.
III.  STIPULATION OF CLASS CERTIFICATION UNDER CALIFORNIA
CODE OF CIVIL PROCEDURE SECTION 382

Pursuant to California’s Code of Civil Procedure (“CCP”) § 382, Defendant hereby
consents, solely for purposes of this Agreement and proposed settlement, to the conditional
certification of a Section 382 Class Action based on the State Law Claims consisting of no
more than 520 individuals, (known as “Class Members™):

“All persons who are employed or have been employed as an employee by

HATHAWAY DINWIDDIE CONSTRUCTION COMPANY, in the State of

California who are or were members of a Union with a collective bargaining

agreement to which HATHAWAY DINWIDDIE CONSTRUCTION COMPANY
is a signatory, from September 22, 2015 to October 16, 2016. (‘Proposed Class’)”

IV. SETTLEMENT AMOUNT
For and in consideration of the mutual covenants contained herein, the Parties agree,

subject to approval by the Court, that Defendant shall, subject to the conditions and releases
set forth herein, pay the amount of Six Hundred and Fifty Eight Thousand Six Hundred and
Forty Two Dollars and fifty cents ($658,642.50) (the “Total Settlement Amount”), on an “all-
in,” non-reversionary basis to settle the claims asserted in the Lawsuit. The Total Settlement
Amount will be used to pay: (1) all class member payments; (2) class representative
enhancement; (3) attorneys’ fees and costs to be paid to Class Counsel for the Representative
Plaintiff and Class Members; (4) the PAGA payment; and (5) payment to a third party Claims
Administrator for Administration Costs (defined below). Counsel for the Parties will jointly
select a suitable, experienced “Claims Administrator,” soliciting bids from at least two
different claims administrators. All costs associated with notice to the Class Members
regarding the settlement, all costs associated with administering the claims procedure, and all

-6-
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costs associated with distribution of the [ndividual Settlement Amount to the Representative
Plaintiff (collectively, “Administration Costs™) shall be paid from the Total Settlement
Amount.

The entire amount paid to each Class Member will be treated as penalties on which
there will be no tax withholding and for which an [RS Form 1099 (marked “Other Income™)
shall be issued il the payment is above the minimum threshold required for the issuance of a
Form 1099,

Defendant shall deliver the Total Settlement Amount to the third-party Claims
Administrator no later than fifteen (15) calendar days after the Court’s entry of Final
Approval, unless any timely objections have been filed with the Court; in which case, the
Total Settlement Amount shall be due to the third-party Claims Administrator no later than
thirty (30) business day after the settlement becomes final.

Defendant will not receive reversion of any part of the Total Settlement Amount, unless
the settlement is not finally approved by the Court with terms materially identical to the terms
articulated herein. In the event the settlement is not given Final Approval by the Court,
Defendant will bear only the already-accrued cost of the third party Claims Administrator.

Upon payment of the amounts set forth above, Defendant will have no further monetary

obligation hereunder to the Representative Plaintiff or the other members of the Settlement
Class, or to Class Counsel.

V. FEES AND COSTS OF COUNSEL FOR THE REPRESENTATIVE
PLAINTIFF AND CLASS MEMBERS

Defendant will not oppose Class Counsel’s request for fees, which are not to exceed
one-third (33%) of the Total Settlement Amount, or $219,547.50. Defendant also will not
oppose Class Counsel’s requests for reimbursement of costs, up to $15,000 (separatc and apart
from attorney’s fees). These amounts will include all attorneys’ fees, costs, and expenses
directly or indirectly related to the Lawsuit, which includes all such fees, costs and expenses
incurred to date, as well as all such fees, costs and expenses which may hereafter be incurred

in documenting the Agreement and the proposed settlement herein, monitoring and securing

7.
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the Court’s Preliminary and Final approval of the Agreement and the proposed settlement,
obtaining entry of judgment in the Lawsuit, and handling any future work concerning the
Agreement, the proposed settlement, or entry of judgment in the Lawsuit.

The Parties agree that the Court’s approval or denial of any request for attorney’s fees
and costs are not material conditions to this Agreement, and are to be considered by the Court
separately from the relief to the Class Members, which shall be based on reasonableness,
adequacy, and good faith in settlement. If the Court does not approve attorneys’ fees, costs
and expenses, all other terms of this Agreement will remain in full force and effect. Any order
or proceeding relating to the application by Class Counsel for an award for fees and costs shall
not operate to terminate or cancel this Agreement. To the extent the Court awards less than
the amount of attorney’s fees and costs requested by Class Counsel, the remaining amount will
be redistributed amongst participating Class Members as part of the Distribution Amount
based on the formula described in paragraph [X below.

VI. CLASS REPRESENTATIVE PLAINTIFF’S ENHANCEMENT & RELEASE

Defendant will not oppose Class Counsel’s request for an enhancement to the
Representative Plaintiff Moreno, not to exceed Five Thousand Dollars ($5,000), to be paid out
of the Total Settlement Amount. The Parties agree that the Court’s approval or denial of any
request for a class representative enhancement is not a material condition to this Agreement,
and is to be considered by the Court separately from the relief to the Class Members, which
shall be based on reasonableness, adequacy, and good faith in settlement. Any order or
proceeding relating to the application by the Class Counsel of an award for a class
representative enhancement shall not operate to terminate or cancel this Agreement. To the
extent the Court awards less than the amount of the requested for a class representative
enhancement amount, the remaining amount will be redistributed amongst participating Class
Members on a pro rata basis. The Representative Plaintiff will also be entitled to his
settlement allocation, as described in Section VIII, infra.

Upon Final Approval, for and in consideration of the mutual promises, terms and

agreements between the Representative Plaintiff, on the one hand, and Defendant, on the other

-8-
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hand, set forth herein, the sufficiency of which consideration is hereby acknowledged, the
Representative Plaintiff, on behalf of himself, his heirs, spouses, executors, administrators,
attorneys, agenis and assigns, hereby fully, finally and forever generally release and discharge
Defendant, and their respective parents, subsidiaries, affiliates, officers, directors, managers,
employecs, shareholders, insurers and attorneys (collectively, the “Released Parties™) from any
and all claims, demands, causes of action, suits, liabilities, assessments, judgments, obligations
of any kind, whether known or unknown, including without limitation those claims or causes
of action that they asserted or could have asserted in the Lawsuit, based on the facts,
circumstances, transactions, events, occurrences, acts, disclosures, statements, omissions or
failures to act alleged in Plaintiff’s Third Amended Complaint, regardless of whether such
claims arise under state and/or local law, statute, ordinance, regulation, common law, or other
source of law (“the Released Claims™). The Released Claims specifically include, but are not
limited to: (1) failure to provide itemized wage statements pursuant to Labor Code section
226(a); (2) Penalties Pursuant to Labor Code § 2699(), and (3) failure to provide employment
and payroll records under Labor Code sections 226 and 1198.5 and any other known and
unknown claims that were or could have been asserted through the date of Preliminary
Approval, as well as any damages, restitution, disgorgement, civil penalties, statutory
penalties, taxes, interest or attorneys” fees resulting therefrom.

The Representative Plaintiff agrees he has received all wages, bonuses, severance, and
benefits owed to him by Defendant except as may be owed to him as a Class Member. The
Representative Plaintiff further agrees the consideration set forth herein constitutes the entire
consideration provided to him under this Agreement and that he shall not seek any further
compensation or consideration from the Released Parties, or any of them, or from any other
person and/or entity for any other claimed damages, costs or attorneys’ fees in connection with
the claims encompassed and released by this Agreement. The entire amount paid to the
Representative Plaintiff will be treated as penalties and expense reimbursement on which there
will be no tax withholding and for which an IRS Form 1099 (marked “Other Income”’) shall be

issued if the payment is above the minimum threshold required for the issuance of a Form

Q.
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1099,

The Representative Plaintiff expressly acknowledges and agrees that these individual
releases contained in this Agreement include a waiver of all rights under Section 1542 of the
California Civil Code, which provides:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS WHICH THE

CREDITOR DOES NOT KNOW OR SUSPECT TO EXIST IN HIS/HER

FAVOR AT THE TIME OF EXECUTING THE RELEASE, WHICH IF

KNOWN BY HIM OR HER MUST HAVE MATERIALLY AFFECTED HIS

SETTLEMENT WITH THE DEBTOR.

Accordingly, if the facts relating in any manner to this Lawsuit and proposed settlement
are found hereafter to be other than or different from the facts now believed to be true, the release
of claims contained herein shall be effective as to all unknown claims.

VII. CLASS MEMBLERS’ RELEASE

Upon Final Approval, for and in consideration of the mutual promises, terms and
conditions by and between the Class Members (except for those who submit timely valid
requests for exclusion) and Defendant set forth herein, the sufficiency of which consideration is
expressly acknowledged, the Class Members, on behalf of themselves, their heirs, spouses,
executors, administrators, attorneys, agents and assigns, do hereby fully, finally and forever
release and discharge the Released Parties from any and all claims, charges, complaints, licns,
demands, causes of action, obligations, damages, and liabilities that each participating Class
Member had, now has, or may hereafter claim to have for those claims or causes of action that
were asserted in or could have been asserted in the Lawsuit, as alleged in Plaintiff's Third
Amended Complaint, regardless of whether such claims arise under state and/or local law,
statute, ordinance, regulation, common law, or other source of law. The Released Claims
specifically include, but are not limited to: (1) failure to provide itemized wage statements
pursuant to Labor Code section 226(a); (2) Penalties Pursuant to Labor Code § 2699(f) for
failure to provide itemized wage statements, that were or could have been asserted during the
Class Period.

Payments to Class Members will be allocated as follows: two-thirds as penaltics and

-10-
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one-third interest. The entire amount paid to each Class Member will be treated as penalties
and interest on which there will be no tax withholding and for which an IRS Form [099
(marked “Other [ncome™) shall be issued if the payment is above the minimum threshold
required for the issuance of a Form 1099. In the event that a court or agency orders tax
withholdings each Class Member and Defendant will pay his/her/its respective shares.
Vill. THE PAGA PAYMENT

Plaintiff Moreno and Class Counsel shall submit the Joint Stipulation of Class Action
Settlement and Release to the Labor and Workforce Development Agency (“LWDA”) at the
time it is submitted to the Court for preliminary approval. The Parties agree that $50,000 of
the Total Settlement Amount shall be allocated as settlement of the claims under PAGA.
Seventy-five percent (75%) of that total PAGA payment, or $37,500, shall be paid to the
LWDA pursuant to the provisions of the PAGA. The remaining twenty-five percent (25%) of
the total PAGA payment, or $12,500, shall be distributed to the Settlement Classes as part of
the Total Settlement Amount. If the Court reduces the LWDA payment, the un-awarded
amount shall be added into the Distribution Settlement Amount to be available to the Class
Members for distribution.

IX. SETTLEMENT PAYMENTS AND ALLOCATION
Subject to Court approval of attorneys’ fees and costs, Representative Plaintiff

Enhancements, and the PAGA payment, the $658,642.50 Total Settlement Amount will be
apportioned as follows: $219,547.50 for Class Counsel’s attorneys’ fees; $15,000 for Class
Counsel’s costs; $12,750.00 for Administration Costs; $5,000 for Representative Plaintiff
Enhancements; $50,000 as the PAGA payment to the LWDA (with $12,500 distributed to the
Class); and $368,845,00 to be distributed to Class Members (the “Distribution Amount”). The
proposed plan for the Distribution Amount amongst the Class Members is as follows: (1) each
Class Member shall rececive a pro rata share of the Distribution Amount based on the number
of wage statements they received during the Class Period; and (2) the wage statements for
each Class Member in the Class will be derived from the hire and termination dates and
payroll data contained in the records kept by Defendant in the ordinary course of business

~11-
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during the respective Class Period. As noted above, any unapproved attorneys’ fees, costs, the
PAGA Payment, or Representative Plaintiff Enhancements will be added to the Distribution
Amount. This is the proposed plan for the Distribution Amount. The Parties agree to
distribute the Distribution Amount in a different manner deemed fair and appropriate by the
Court. The entire amount paid to each Class Member will be treated as penalties and expense
reimbursement on which there will be no tax withholding and for which an RS Form 1099
(marked “Other Income™) shall be issued if the payment is above the minimum threshold
required for the issuance of a Form 1099, In the event that a court or agency orders tax
withholdings each Class Member and Defendant will pay his/her/its respective shares.

X. NOTICE TO CLASS MEMBERS REGARDING SETTLEMENT

Within ten (10) days of the Court’s Preliminary Approval of the Agreement and
proposed settlement, Defendant will provide the Claims Administrator and Class Counsel a list
of all the Class Members belonging to the proposed Class, their social security numbers, their
last known mailing addresses, and their last known telephone number, Defendant shall
indicate which of the Class Members already received reimbursement payments during their
employment with Defendant. The Claims Administrator shall sign an agreement with
Defendant to keep this information strictly confidential in a password protected database and
shall not disclose it to anyone. Within seven (7) days of receipt of this information, the Claims
Administrator shall determine the settlement allocation for each Class Member utilizing the
formulas provided in this Agreement.

The Claims Administrator shall provide the Notice to all Class Members via first-class
regular U.S. mail. The Notice will be in both English and Spanish. Prior to mailing, the
Claims Administrator will perform a search based on the National Change of Address
Database to update and correct for any known or identifiable address changes. For each
Notice Packet returned as undeliverable, without a forwarding address, the Claims
Administrator will perform a “skiptrace” search to obtain an updated address. For each Notice
Packet returned with a forwarding address, the Claims Administrator re-mail the Notice Packet

to that forwarding address within two (2) days of receipt. Included in this mailing will be an
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envelope addressed to the Claims Administrator, for use by the Class Member in the event
they want to object or be excluded from the settlement. The Scttlement Notice and envelope
shall be, collectively, the “Settlement Packet.” The Proposed Settlement Packet is attached
hereto as Exhibit A. The Settlement Notice will advise Class Members of their minimum
settlement allocations and opportunity to object to or opt-out of the settlement. Additionally,
the Claims Administrator will set up a website where the Notice Packet, Settlement
Agreement, all papers filed with the final and preliminary approval, the operative complaint,
and all orders regarding approval are available. The Notice will prominently display the URL.

Class Members may object to the Agreement. Class Members who wish to object in
writing must do so within sixty (60) calendar days after the Settlement Notice is first mailed.
FHowever, in the case of a Settlement Notice returned because of an incorrect address or a new
forwarding address and re-mailed to an updated address, the Class Member shall have thirty
(30) calendar days after the first re-mailing or sixty (60) calendar days after Notice was first
mailed, whichever is later, to object. Written objections must be sent to the Claims
Administrator at the address stated in the Settlement Notice and postmarked on or before the
date specified in the Preliminary Approval Order. Class Members wishing to object may also
appear at the Final Approval hearing, even if they have not filed a written objection.

Class members may exclude themselves, or opt out, of the Agreement. Class Members
must do so in writing within sixty (60) calendar days after the Settlement Notice is first
mailed. However, in the case of a Settlement Notice returned because of an incorrect address
or a new forwarding address and re-mailed to an updated address, the Class Member shall
have thirty (30) calendar days after the first re-mailing or sixty (60) calendar days after Notice
was first mailed, whichever is later, to object. [nformation on how to opt out of the settlement
shall also be made available by the Claims Administrator,

The allocation of any Class Members who opt out will be reallocated pro rata to the
participating Class Members. Any checks that remain uncashed after 180 days will be voided.
Any uncashed amounts in excess of $7,350.00, shall be redistributed amongst the Class

Members that cashed their checks on a pro rata basis based on the number of itemized wage
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statements each Class Member that cashed their check received during the Class Period. The
costs associated with this second distribution shall be deducted from the uncashed amounts
prior to the second distribution and shall not exceed $2,750.00. If the uncashed amounts do
not exceed $7,350.00, these amounts shall be allocated pursuant Section 384 of the Code of
Civil Procedure, subject to Court approval. The Parties have selected the Homeless Advocacy
Project as the cy pres designee. As per Section 384 of the Code of Civil Procedure, in addition
to any uncashed funds remaining after the second distribution, Defendant shall pay any interest
that has accrued on the uncashed funds.

Only Class Members who do not opt out of the proposed settlement shall be eligible to
receive a settlement payment pursuant to the terms and conditions of this Agreement., Upon
the Final Approval of this Agreement and proposed settlement by the Court, all Class
Members who do not opt out of this settlement shall be bound by all of the provisions of this
Agreement and Orders issued pursuant thereto.

The Claims Administrator shall have the sole responsibility for mailing the Settlement
Packet to all Class Members; receiving and processing all claims; determining eligibility for
payment; and promptly furnishing to counsel for the Parties copies of any written or electronic
communications received from Class Members. [fany Class Member raises a dispute based
onthe dates of employment used to calculate their specific settlement allocations, the Claims
Administrator will promptly inform the Parties. Defendant will then cooperate with Class
Counsel to resolve the dispute; however, Defendant’s payroll records will be presumptively
determinative in any dispute over entitlement to payment or over membership in the Class.

XI. NO CONTRIBUTIONS TO EMPLOYEE BENEFIT PLAN

The amounts paid under this Agreement to any Class Member do not represent a
modification of any previously credited hours of service under any employee benefit plan,
pelicy or bonus program sponsored by Defendant. Such amounts will not form the basis for
additional contributions to, benefits under, or any other monetary entitlement under, benefit
plans (self-insured or not) sponsored by Defendant, policies or bonus programs. Any

payments made under the terms of this Agreement and proposed settlement shall not be
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applied retroactively, currently or on a going forward basis as salary, earnings, wages, or any
other form of compensation for the purposes of Defendant’s benefit plan, policy or bonus
program. Defendant retains the right to modify the language of their benefit plans, policies
and bonus programs to effect this intent and to make clear that any amounts paid pursuant to
this Agreement are not for “hours worked,” “hours paid,” “hours of service,” or any similar
measuring term as defined by applicable plans, policies and bonus programs for purpose of
eligibility, vesting, benefit accrual or any other purpose, and that additional contributions or
benefits are not required by this Agreement.
XII. PUBLICITY

The Representative Plaintiff and Class Counsel agree that they have not and will not,
disclose or publish this Agreement or proposed settlement (with the exception of a website in
which Class Counsel will set up solely for the purposes of providing settlement information to
Class Members) to the press, reporters, or general media at any time. As used herein, “press,
reporters, or general media™ shall refer to and include newspapers, periodicals, magazines,
online publications, and television and radio stations and programs, and any representative of
the foregoing. Nothing herein shall prevent Class Counsel from communicating with the
Representative Plaintiff and Class Members, or from making truthful statements to judicial
authorities, regarding the terms of this Agreement the proposed settlement, or the status of the
Lawsuit.

XIII. COURT APPROVAL

This Agreement is contingent upon Final Approval by the Court and entry of judgment
pursuant to California Rule of Court 3.770 in the Lawsuit. The Parties agree to take all steps
as may be reasonably necessary to secure both Preliminary and Final Approval of the
Agreement and proposed settlement, to the extent not inconsistent with the terms of this
Agreement, and will not take any action adverse to each other in obtaining Court approval,
and, if necessary, appellate approval, of the scttlement in all respects. Class Counsel agrees to
prepare the Preliminary Approval papers, subject to Defendant’s review and approval, within

forty-five (45) days of the Parties executing this Agreement, and Class Counsel will request a
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hearing date as soon as possible (subject to the Court’s calendar). If Defendant does not
respond with approval or corrections to the Preliminary Approval papers within seven (7) days
of receipt of the papers, Class Counsel can file the Preliminary Approval papers without
permission from Defendant. Class Counsel also agrees to prepare the Final Approval papers,
with the intention of obtaining Final Approval no more than ninety (90) days after the Court
provides Preliminary Approval (subject to the Court’s calendar). The Parties expressly agree
that they will not file any objection (as opposed to request for correction) to the terms of this
Agreement or assist or encourage any person or entity to file any such objection.

[f there is no Final Approval by the Court of this Agreement, then Defendant shall have
no obligation to make any monetary payments to the Representative Plaintiff, the Class
Members or Class Counsel under this Agreement, and the Lawsuit shall return to the starus
quo that existed before the proposed settlement was reached. [n addition, under those
circumstances, Defendant shall be entitled to recover any sums it has paid into the Total
Settlement Amount account, minus any costs reasonably incurred by the Claims Administrator
up until the date at which it is notified that the Agreement will not be approved.

XIX. MISCELLANEQUS PROVISIONS

A. Stay of Litigation.

The Representative Plaintiff and Defendant agree to the stay of all discovery in the
Lawsuit, pending Final Approval of the Agreement and proposed settlement by the Court.

B. Interpretation of the Agreement.

This Agreement constitutes the entire agreement between the Representative Plaintiff
and Defendant. Except as expressly provided herein, this Agreement has not been executed in
reliance upon any other written or oral representations or terms, and no such extrinsic oral or
written representations or terms shall modify, vary or contradict its terms. In entering into this
Agreement, the parties agree that this Agreement is to be construed according to its terms and
may not be varied or contradicted by extrinsic evidence. The Agreement will be interpreted
and enforced under the laws of the State of California, both in its procedural and substantive

aspects, without regard to its conflict of laws provisions. Any claim arising out of or relating
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to the Agreement, or the subject matter hereof, will be resolved solely and exclusively in the
Superior Court of California in and for the County of San Francisco, and the Representative
Plaintiff and Defendant hereby consent to the personal jurisdiction of the Court over them
solely in connection therewith. The Representative Plaintiff and Defendant participated in the
negotiation and drafting of this Agreement and had available to them the advice and assistance
of independent counsel. As such, neither the Representative Plaintiff nor Defendant may
claim that any ambiguity in this Agreement should be construed against the other.

The terms and conditions of this Agreement constitute the exclusive and final
understanding and expression of all agreements between the Representative Plaintiff and

Defendant with respect to the resolution of the Lawsuit. The Agreement may be modified

only by a writing signed by the original signatories and approved by the Court.

C. Counterparts.

The Agreement may be executed in one or more actual or non-original counterparts, all
of which will be considered one and the same instrument and all of which will be considered
duplicate originals.

D. Authority.

Each individual signing below warrants that he or she has the authority to execute this
Agreement on behalf of the party for whom or which that individual signs. Class Counsel is
expressly authorized by the Representative Plaintiff to take all appropriate actions required or
permitted to be taken pursuant to this Agreement to effectuate its terms.

E. No Third Party Beneficiaries.

The Representative Plaintiff, Class Members, Class Counsel and counsel for Defendant
are direct beneficiaries of this Agreement, but there are no third party beneficiaries.

F. Force Majeure.

The failure of any party to perform any of its obligations hereunder shall not subject
such party to any liability or remedy for damages, or otherwise, where such failure is
occasioned in whole or in part by acts of God, fires, accidents, earthquakes, other natural

disasters, explosions, floods, wars, interruptions or delays in transportation, power outages,
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3 || other similar or different circumstances or causes beyond the reasonable control of such party.

L || labor disputes or shortages, shortages of material or supplies, governmental laws, restrictions,

2 || rules or regulations, sabotage, terrorist acts, acts or failures to act of any third parties, or any

4 G. Deadlines Falling on Weekends or Holidays.

5 To the extent that any deadline set forth in this Agreement falls on a Saturday, Sunday,

7 H. Severability.

10 1] illegality, or unenforceability shall in no way effect any other provision if Defendant and Class

6 | orlegal holiday, that deadline shall be continued until the following business day.

8 In the event that any one or more of the provisions contained in this Agreement shall

9 || forany reason be held invalid, illegal, or unenforceable in any respect, such invalidity,

'l {| Counsel, on behalf of the Parties, mutually elect in writing to proceed as if such invalid,

13 [T IS SO AGREED.

Dated: June 22005

Gordon & Rees LLP
275 Battery Street, Suite 2000
San Francisco, CA 94111

Dated: June , 2019

25
26
27 Dated: June , 2019

28

12 {| illegal, or unenforceable provision had never been included in this Agreement.

By: bﬂw G /179_
Plaintiff Luis Moreno on behalf of himself and the
Proposed Class

KINGSLEY-&KINGSLEY, APC

//;/ ________ SR

By:  — _
ERIC B. KINGSLEY
LIANE KATZENSTEIN LY
Attorneys for Plaintiff Luis Moreno and
The Proposed Class

HATHAWAY DINWIDDIE CONSTRUCTION
COMPANY
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Gordon & Rees LLpP
275 Battery Street, Suite 2000
San Franciseo, CA 24111

Dated: Jun(‘.‘g’ZOl 9

By:

PAUL DOMMES
Vice-President/Chief Financial Officer

GI?RDON & REES SCULLY MANSUKHANI,
L

oy JWMWLW -

MOLLIE M. BURKS
HIEU T. WILLIAMS

Attorneys for Defendant
HATHAWAY DINWIDDIE CONSTRUCTION

COMPANY
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San Francisco County Superior b

JUL 19 2017
CLERK-OF & COURT
BY: Daplzlly Clerk
SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN FRANCISCO
PATRICIA SPARKS, Case No. CGC — 15 - 549147
Plaintiffs,
ORDER GRANTING FINAL
vs. APPROVAL OF ATTORNEYS’ FEES,
DIAMOND FOODS, INC., ET AL, oS, AND SERVICE AWARD TO
- Defendants.

The Motion for Final Approval of Class Action Settlement came before this Court, on

July 5,2017. After oral argument was heard, Plaintiff submitted supplemental papers in support

| of Final Approval on July 14, 2017.

1. The Court hereby confirms Kingsley & Kingsley, APC an& United Employees
Law Group as Class Counsel in the Action.

2. The fees sought by Class Counsel are awarded in the sum of $180,400.00. This is
based on an evaluation (A) of a reasonable percentage of the common fund created, which in this
case I find to be 27.5% , and (B) a cross check with the lodestar which I calculate as follows (1)
a 1.0 multiplier for all work done after the settlement was reached and the risks of the case had
vanished, and (2) a multiplier of about 1.65 for the pre-settlement work. I consider a 1.5 lodestar
multiplier to better account for various fictors such as risk, complexity of the action, and such,

but I have given more weight here to the common fund approach because it is wise to encourage
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| Dated: July ]9, 2017

early settlement and not implicitly suggest that plaintiffs’ counsel must work more hours to

Jjustify reasonable compensation.

3. The unopposed application of Class Counsel for litigation cost to Class Counsel is

hereby granted in the sum of $10,115.56.

4, The unopposed application of Class Counsel for claims administra'ttion fees to

Rust Consulting, Inc. is hereby granted in the sum of $20,000.00.

5. The application of Class Counsel for a Service Award is hereby granted, in the
sum of $2500.00.
6. The Parties shall bear their own costs and attorneys’ fees, except as otherwise

provided by the Settlement Agreement and this Order.

ﬁ —-‘\-—\_____:a
© Curtis E.A. Karnow

Judge of The Superior Court




CERTIFICATE OF ELECTRONIC SERVICE
(CCP 1010.6(6). & CRC 2.260(g))

1, DANIAL LEMIRE, a Deputy Clerk of the Superior Court of the County of San

Francisco, certify that I ﬁm not a party to the within action.
i .
on JUL1S , I electronically served THE ATTACHED DOCUMENT via

File & ServeXpress on the recipients designated on the Transaction Receipt located.on the File &

ServeXpress website.

Deted:  JUL 19200

"V DANTAL LEMIRE, Deputy Clok
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ENDORSED FiLED

Clark of the Supsrior Court

MAY 19 2017
D. Callisan

DEPUTY CLERK o

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SOLANO

FLAVIUS KNOX and ANTOINE GENTLE,
individuals, on behalf of the State of
California, as a privale attorney general,

© PLAINTIFF,
V.
GERDAU AMERISTEEL US INC.;
GERDAU REINFORCING STEEL and
DOES 1 through 5, inclusive,

DEFENDANTS.

Case No. FCS046622

B ORDER GRANTING
FINAL APPROVAIL OF CLASS ACTION
SETTLEMENT AND ENTERING
JUDGMENT THEREON (CRC 3.769(h))

Assigned For All Purposes To:
Judge: Hon. Scott Kays
Dept.: 16

_i [Complaint Filed: February 16, 2016]
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Plaintiff’s motions for an order finally approving the Stipulation and Settlement of
Class Action Claims ("Stipulation") and for an award of attorneys’ fees, costs, service payment to
the Class Representative, and claims administration expenses, duly came on for hearing on April
27,2017, before the Honorable Scott Kays, Judge of the above entitled Cowrt, Kelsey Szamet of
the law firm of Kingsley & Kingsley, APC appeated on behalf of Plaintiff Antoine Gentle
("Named Plaintiff"). Ashley Hirano of the law firm of Sheppard, Mullin, Richter & Hampton LLP
appeared on behalf of Defendant Gerdau Reinforcing Steel ("Defendant™).

I.
FINDINGS
Based on the oral and written argument and evidence presented in connection with

the motions, the Court makes the following findings:

I. All terms used herein shal! have the same meaning as defined in the
Stipulation.

2. This Court has jurisdiction over the subject matter of this litigation pending
before the Honorable Scott Kays in Department 16 of the California Superior Court for the County
of Solano ("Superior Court"), Case No. FCS046622, Antoine Gentle v. Gerdau Reinforcing Steel
and over all Parties to this litigation, including all Plaintiffs.

Preliminary Approval of the Settlement

3. On February 14, 2017, the Court granted preliminary approval of a class-
wide settlement. At this same time the Court approved certification of a provisional settiement
class ("Plaintiffs") for settlement purposes only.

Notice to Plaintiffs

4, In compliance with the Preliminary Approval Order, class notice was
matled by first clags mail to 1,009 Plaintiffs at their last known addresses on or about March 3,

2017. Mailing of the Class Notice to their last known addresses was the best notice practicable

SMRIT480592680,1 2=
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under the circumstances and was reasonably calculated to communicate actual notice of the

litigation and the proposed settlement to Plaintiffs.

5. The deadline for opting out or objecting was April 18, 2017. There was an
adequate interval between-notice and deadline to permit Plaintiffs to choose what to do and act on
their decision. Zero (0) Plaintiffs opted out, leaving 1,009 Class Members. There were zero (0)
objections to the Settlement.

Fairness Of Settlement

6. The Stipulation is entitled to a presumption of fairness. (Dunk v, Ford
Motor Co. (1996) 48 Cal.App.4th 1794, 1801,)

a. The settlement was reached through arm's-length bargaining
between the parties during a mediation before Michael Dickstein, a respected mediator of wage
and hour class actions. There has been no collusion between the parties in reaching the proposed

settlement.

b. Plaintiffs” investigation and discovery have been more than

sufficient to allow the Court and counsel to act intelligently.

c. Counsel for both parties are experienced in similar employment

class action litigation. All counsel recommended approval of the Stipulation.

d. As of the date of the filing of Plaintiff’s Motions, Zero (0)

objections were received and zero (0) requests for exclusion were received.

7. The consideration to be given 1o the Class Members under the terms of the
Stipulation is fair, reasonable and adequate considering the strengths and weaknesses of the claims
asserted in this action and is fair, reasonable and adequate compensation for the settlement of this
action and release of Class Members' claims, given the uncertainties and risks of the litigation and

the delays which would ensue from continued prosecution of the action.

8. The proposed Stipulation is approved as fair, adequate and reasonable and
in the best intercsts of the Class Members.

i

SMRH:A80592680.1 -3-
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Attorneys’ Fees

9, The Stipulation provides for an award of up to $158,333.33 to Class
Counsel as attorneys’ fees in this action, subject to the Court’s approval. The Stipulation also
provides for an award of up to $15,000.00 for litigation costs. Class Counsel requests an award of
$11,560.52 as reimbursement for litigation costs, and $158,333.33 for attorneys’ fees.

10.  Anaward of $158,333.33 for attorneys’ fees and $$11,560.52 for litigation
costs is reasonable, in light of the contingent nature of Class Counsels' fee, the hours worked by
Class Counsel, and the results achieved by Class Counsel. The requested attorneys’ fee awafd
represents one-third (1/3) of the Common Fund, which is reasonable and within the benchmark
range for fee awards in common fund cases.

Service Award

11, The Stipulation provides for a service award of up to $7,500.00 for Named
Plaintiff Antoine Gentle,. subject to the Court's discretion, The amount of the payment is
reasonable in light of the risks and burdens undertaken by a named plaintiff in class action
litigation,

Claims Administration Expenses

12. The Stipulation provides for claims administration expenses in an amount
not to exceed $17,500.00. The Court awards $17,500.00 to the Claims Administrator, which is
reasonable in light of the work it has performed and will perform through the conclusion of the
administration process.

IL
ORDERS

Based on the foregoing findings, and good cause appearing, IT [S HEREBY

ORDERED, ADJUDGED AND DECREED:

1. The Class is certified for the purposes ol settlement only. The Settlement

Class is hereby defined to include:

SMRH:480592680.1 4.
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Allindividuals employed by Defendant in the State of California at

any time during the Class Period February 16, 2015, and February

20, 2016, but excluding all claims of those individuals for pay

periods released in the class action settlement entitled Valdez v,

Pacific Coast Steel, San Diego Superior Court Case No. 37-2012-

0087017-CU-OE-CTL

2. Al persons who meet the foregoing definition are members of the Class,
except for those individuals who filed a timely request for exclusion from the class.

3. The Stipulation is hereby approved as fair, reasonable, adequats, and in the
best interest of the stipulated Class,

4, Class Counsel are awarded attorneys’ fees in the amount of $158,333.33
and litigation costs in the amount of $11,560.52. Class Counsel shall not seck or obtain any other .

compensation or reimbursement from Defendant, Plaintiff or members of the Class.

5. The payment of a service award in the amount of $7,500.00 for Named

Plaintiff is approved.
6. The payment of §17,500.00 to the Claims Administrator for claims

administration services is approved,
7. Pursuant to California Rules of Court, rule 3.769(h), the Court hereby enters

Judgment in this Action. This Final Approval Order and Judgment binds each Class Member and
operates as a full release and discharge of the Released Claims. This Final Judgment shall have a
res judicata effect and bar all Class Members and Named Plaintiff from bringing any action

asserting "Released Claims" as that term is defined in the Stipulation.

8. The Stipulation and Settlement are not an admission by Gerdau or any of
the other Released Parties, nor is this Final Approval Order and Judgment a finding, of the validity
of any claims in the Actions or of any wrongdoing by Gerdau or any of the other Released Parties.
Neither this Final Approval Order, the Final Judgment, the Stipulation, nor any document referted

to herein, nor any action taken to carry out the Stipulation is, may be construed as, or may be used

SMRH:480592680.1 -5
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as an admission by or against Gerdau or any of the other Released Parties of any fault,
wrongdoing or lability whatsoever. The entering into or carrying out of the Stipulation, and any
negotiations or proceedings related thereto, shall not in any event be construed as, or deemed to be
evidence of, an admission or concession with regard to the denials or defenses by Gei‘dau or any of
the other Released Parties and shall not be offered in evidence in any action or proceeding against
Gerdau or any of the Released Partics in any court, adininistrative agency or other tribunal for any
purpose whatsoever other than to enforce the provisions of this Final Approval Order, the Final
Judgment, the Stipulation, or any related .agrcement or release. Notwithstanding these restrictions,
any of the Released Parties may file in the Action or in any other proceeding this Final Approval
Order and Judgment, the Stipulation, or any other papers and records on file in the Action as
evidence of the Settlement to support a defense of res judicata, collateral estoppel, release, or other
theory of claim or issue preclusion or similar defense as to the Released Claims.

9. Notice of entry of this Final Approval Order and Judgment shall be given to
Class Counsel on behalf of Named Plaintiff and all Class Members. It shall not be necessary to
send notice of entry of this Final Approval Order or the ensuing Final Judgment to individual
Class Members. The time for any appeal shall run from service of Notice of entry of the Final
Approval Order and Final Judgment, by Class Counsel on Defendant,

10, After entry of this Final Approval Order and Judgment, the Court shall
refain jurisdiction to construe, interpret, implement, and enforce the Stipulation, to hear and
resolve any contested challenge to a claim for seltlement benefits, and to supervise and adjudicate

any dispute arising from or in connection with the distiibution of settlement benefits.

H
i
i
i
M
i
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11. If the Stipulation does not become final and effective in accordance with the
terms of the Stipulation, resulting in the return and/or retention of the Settlement Fund to Gerdau
consistent with the terms of the Stipulation, then this Final Approval Order and Judgment, and all

orders entered in connection herewith shall be rendered null and void and shall be vacated,

MAY 19 2017
Dated: ]

Michae! Mattice

BY ORDER OF THE COURT

0.0 HON. SCOTT KAYS
SUPERIOR COURT OF CALIFORNIA

Per Cop & (35
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KINGSLEY & KINGSLEY, APC

ERIC B. KINGSLEY, Esq., Cal. Bar No. 185123

eric@kingsleykingsley.com

ELECTROMICALLY FILED
Superior Court of California,
County of Orange

110272017 3t 02:44:00 Phl

Clerk of the Superor Court
By Olga Lopez,Deputy Clerk

KELSEY M., SZAMET, Esq., Cal. Bar No. 260264

kelsey@kingsleykingsley.com
16133 Ventura Blvd., Suite 1200
Encino, CA 91436

Telephone: (818) 990-8300

Fax: (818) 990-2903

LAW OFFICES OF SAHAG MAJARIAN II

Sahag Majarian I, Esq. SBN-146621
18250 Ventura Blvd.

Tarzana, CA 91356

(818) 609-0807, Fax (818) 609-0892

Attorneys for Plaintiff and all aggrieved employees

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF ORANGE

REYMUNDO LOPEZ, an individual, on
behalf of himself and others similarly situated

PLAINTIFF,

V.

RED ROBIN INTERNATIONAL, INC,
WHICH WILL DO BUSINESS IN
CALIFORNIA AS RED ROBIN BURGER
AND SPIRITS EMPORIUMS; and DOES |
thru 50, inclusive,

DEFENDANTS.

CASE NO, 30-2016-00846001-CU-OE-CXC

[Case Assigned for All Purposes to Hon.
Glenda Sanders in Dept. CX101]

REVISED ORDER GRANTING FINAL
APPROVAL OF CLASS ACTION
SETTLEMENT

Date: September 15, 2017

Time: 1:30 p.m.

Dept.: CX101

‘I'rial Date: None Scheduled
Complaint Filed: April 13,2016
FAC Filed: November 3, 2016
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WHEREAS, Plaintiff REYMUNDO LOPEZ has applied to the Court for an order finally
approving the settlement of the above-captioned matter in the Superior Court for the State of
California, County of Orange (the “Court”) pursuant to the Parties’ Stipulation of Resolution
(“Settlement”™ or “Settlement Agreement”) attached as Exhibit “1” to the Declaration of Kelsey
M. Szamet filed concurrently herewith.

WHEREAS the Settlement Agreement sets forth the terms and conditions for the
proposed Settlement and for entry of a final judgment as against Defendant and any Released
Parties thereon. The Court having read and considered Plaintiffs Motion for Preliminary
Approval, Plaintiff’s Motion for Final Approval of Settlement, Plaintiff’s Motion for Approval
of Attorneys” Fees and Costs, and the supporting documents and exhibits annexed thereto
including the Declarations of Eric B. Kingsley, now finds:

NOW THEREFORE, GOOD CAUSE APPEARING, IT IS HEREBY ORDERED
AND JUDGMENT IS HEREBY ENTERED THAT:

L. The terms of the Settlement Agreement are fair, adequate, and reasonable as to
the settling Parties, including the Participating CIassIMcmbers, and is hereby finally approved in
all respects. The Parties are hereby directed to perform the terms of the Settlement as described
in the Settlement Agreement and herein.

2. Distribution of the Notice Packet has been completed in conformity with the
Court’s Preliminary Approval Order issued on May 2, 2017, including individual notice to the
members of the Settlement Class who could be identified through reasonable effort, and the best
notice practicable under the circumstances. The Notice provided due and adequate notice of the
proceedings and of the proposed Settlement to all persons entitled to such notice, and the Notice
fully satisfied the requirements of due process. All members of the Settlement Class and all

Released Claims are covered by and included within the Settlement, this Order, and the Final

Judgment.
i
"

H
1

REVISED ORDER GRANTING FINAL APPROVAL OF CLASS ACTION SETTLEMENT




3. The Settlement Class is hereby made final. The Settlement Class is defined as:

“All persons employed by Defendant as hourly, non-exempt employees in the
State of California from March 7, 2015 to September 28, 2016 that were paid
overtime or double time on a paystub from March 7, 2015 to September 28, 2016.

(the “Settlement Class™).
4. The Scttlement Agreement provides, and the Court hereby orders, that Defendant

shall create a Gross Settlement Fund in the amount of Four Hundred Ninety-Seven Thousand and
Five Hundred dollars and zero cents ($497,500.00). The Net Settlement Amount shall be
determined according to the terms of the Settlement Agreement.

5. The Settlement Administrator will calculate the Individual Settlement Payment(s)
according to the terms of the Settlement Agreement.

6. Pursuant to the Settlement Agreement, upon entry of this Final Approval Order
and Judgment, each Settlement Class Member shall fully relcase and discharge the Released
Parties pursuant to the following release: Upon the Date of Final Approval, Named Plaintiff and
all  Participating Class Members (and their assigns, heirs, successors and personal
representatives) will release any and all claims and causes of action, known or unknown,
contingent or accrued, against Defendant, Defendant’s parents, subsidiaries, affiliates, their
insurers, employees, attorneys and all officers, directors, shareholders and agents thereof, arising
out of the facts and claims asserted in the Litigation, including the alleged violation of Labor
Code §§226, 226.3, and 558; penalties and fees under the Private Attorneys General Act; and any
other applicable provisions of state or federal law, including the applicable IWC wage order.

7. Named Plaintiff has executed a general release of all claims including a waiver of
rights under Code of Civil Procedure scction 1542,

8. The Court hereby finds the payments and allocation provided for in the Settlement
Agreement are fair and reasonable in light of all the circumstances. The Court, therefore, orders
the calculations and the payments to be made and administered in accordance with the terms of
the Settlement Agreement.

9. All Participating Class Members are bound by the instant Final Order, Final
Judgment and by the Settlement as described in the Settlement Agreement. Each Participating

2

REVISED ORDER GRANTING FINAL APPROVAL OF CLASS ACTION SETTLEMENT




19
20
21
22
23
24
25
26
27
28

Class Member is hereby deemed conclusively to have released Defendant and any Released
Parties, as defined in the Settlement Agreement. Each Participating Class Member is barred and
permanently enjoined from commencing or prosecuting any of the c[a'ims, cither directly,
representatively, or in any other capacity, that are released by the Settlement Agreement.

10.  The Court hereby confirms Eric B. Kingsley of Kingsley & Kingsley, APC as
Class Counsel in the Action. _

I1. The Court hereby finds the unopposed application of Class Counsel for a costs
and attorneys' fees award provided for under the proposed Settlement to be fair and reasonable in
light of all the circumstances and is hereby granted. Of the Gross Settlement Fund, the Court
approves a 25% fee award in the amount of $124,375 paid to Kingsley & Kingsley, APC and
$6,542.24 for litigation costs,

12, The unopposed application of Class Counsel for a Service Award is hereby
granted. Of the gross settlement amount, a $5,000.00 Service Award shall be allocated to
Named Plaintiff Reymundo Lopez. In making this award, the Court has considered the time and
effort Plaintiff expended in prosecution of this action, the benefit conferred on the Class, and all
other relevant factors.

13. The unopposed application of Class Counsel for claims administration fees to
Rust Consulting, Inc. is hereby granted. Of the gross settlement amount, $35,000.00 shall be
paid for settlement administration fees.

14, The Court approves a payment pursuant to Labor Code §2699, et seq. to the
California Labor Workforce Development Agency in the amount of $22,500 in accordance with
the terms of the Settlement Agreement.

i5. Pursuant to California Rule of Court Rule 3.769(h) and C.C.P. §664.4, the Court

shall retain jurisdiction of this action to enforce the terms of the judgment.

7
/
//
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16.  The Court shall conduct a non-appearance compliance hearing on March 20, 2018
at 1:30 pm in Dept. CX [01. If Plaintiff files a timely compliance declaration that satisfies the
Court, the compliance hearing will come off calendar. If Plaintiff needs more time to provide
proof” of compliance with the terms of the Settlement, Plaintiff shall apply to the Court to
continue the March 20, 2018 compliance hearing.

17.

i%M,

JUDGE OF THE SUPERIOR COURT
HONORABLE GLENDA SANDERS

Date Judge Signed: November 02, 2017
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Adams v. San's Wast, e, 2008 WL 7655013 (2016)

2016 WL 76554313 (Cal.Super.) (Trial Order)
Superior Court of California.
San Bernardino County

Raymond ADAMS, an behalt of himself and all athers similarly
sitnated, and on behalf of the general public, Plaintiff,
v.
SAM'S WEST, INC,, an Arkansas corporation, and Does 1 through 10 inclusive, Defendants.

No. CIVDS 1403987,
May 12, 2016,

Order Granting Motion for Final Approval of Class Action Settlement and Judgment

Eric A, Grover, Esq. (SBN [36080), Keller Grover LLP, 1965 Market Street, San Francisco, Calilornia 94103,
Telephone: (413) 343-1305, Facsimile: (415) 5437861, eagrover@kellergrover.com; Kenneth S. Gaings, Esq. (SBN
049045), Daniel I', Gaines, Esq. (SBN 251488), Alex P. Katolsky, Esq. (SBN 202754), Gaines & Gaines, APLC,
27200 Agoura Road, Suile 101, Calabasas, California 91301, Telephone: (818) 703-8985, Facsimile: (818) 703-R984,
daniel@gaineslawfirm.com, alex@gaineslawfirm.com, for plaintilf Raymond Adams and the Class.

Steven C. Gonzalez, Esq., Caleb H, Liang, Fsq., for defendant, Sam's West, Inc.

Bryan . Foster, Judge.
CLASS ACTION
*1 Time: 8:30 a.m.
Dept. 522
Complaint Filed: April 1, 2014
FAC Filed: April 25, 2016
This matter having come before the Court on May 12, 2016 for final approval of the Joint Stipulation for Scttlement
of Class Action (*Stipulation”) entered into by Plaintilf Raymond Adams (“Plaintilt™") and Defendant Sam's West, Inc.
(" Defendant”), duc und adequate notice having been given to the Class Mombers as required by the Preliminary Approval
Order, and the Court, having considered all the papers tiled and proceedings herein, having received no objections to the
settlement, having determined that the settlement is fair, adequate and reasonable, and otherwise being fully informed,
ITIS HEREDY ORDERED:

1. All capitalized terms used herein shall have the same meanings as given them in the Stipulation.

2. The Court has jurisdiction over the subject matter of this proceeding and over all parties to this proceeding, including
all Class Members.
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3. The Court hereby unconditionally certifics the following class for settlement purposes only: “All associates who
worked at a Sam's Club in California between February 13, 2013 and August 31, 2013, and were issued one or more

wage stalements.”

4. Distribution of notice of the settlenent directed to the Class Members us set forth in the Stipulation has been
completed in conformity with the Preliminary Approval Order, The class notice program set forth in the Stipulation and
completed in conformity with the Preliminary Approval Order provided due and adequate notice of the nature of the
case, the proposed settlement, and the other matters set form in the Preliminary Approval Order. The notice program
provided adequate and nppropriate notice to persons entitled to notice of the settlement and therefore fully satistied the
requirements of due process. Except for the one Class Member who timely opted out of the settlement {Gloria Estrada
Ramirez), all Class Members and all Released Claims are covered by and included within the settlement and within this
Order Granting Final Approval of Class Action Settlement and Judgment (the “Order and Judgment™),

5. No Class Member has objected to the settlement or the proposed award of attorneys' fees and costs. administration
costs or Lhe enhancement payment, and based on the record as a whole, the Court hereby afliems the lMindings in the
Preliminary Approval Order and finds the settlement is fair and reasonable and that Plaintff has satisfied the standards
#nd applicable requirements for final approval of this settlement under California law,

6. The Court hereby approves the settlement as set forth in the Stipulation and finds that the setilement is, in ull respects,
fair, adequate, and reasonable, und directs the parties (o effectuate the settlement according to the terms set forth in the
Stipulation and this Order and Judgment. The Court finds that the settlement has been reached as a result of intensive,
serious and non-collusive arm's-length negotintions. In granting final approval of the Stipulation, the Court considered
the nature of the claims, the amounts and kinds of benefits paid in sctilement, the allocation of seltlement procecds
among the Class Members, and the fact that a scttlement represents a compromise of Lhe parties’ respective positions
rather than the result of a finding of liability at trial. Additionally, the Court finds that the terms of the Stipulation have
no obvious deficiencies and do not improperly grant preferential treatment 10 any individual Class Member,

*2 7. The Court hereby (inds the $1,725,000 Maximum Settlement Amount provided lor in the Stipulation to be lair,
reasonable, and adequate. Defendant shall deposit into the Qualified Settlement Fund the amount of the Maximum
Settlement Amount necessary to make all payments required by the Stipulation and this Order and Judgment in
accordance with the terms of the Stipulation.

8. The Court hereby conlirms Keller Grover LLP and Gaines & Gaines, APLC as Class Counsel.

9. Pursuant to the terms of the Stipulation and the authorities, evidence, and argument set forth in Class Counsels'
application, an award of attorneys' fecs and costs in the total umount of $568,500 as final payment for and complete
satisfaction of any and all attorneys' fees and costs incurred by and/or owed to Class Counsel is hereby granted. The
Court finds that Class Counsel's request falls within the range of reasonablencss and that the result achieved justifies the
award. The payment of fees and costs to Class Counsel shull be made in accordance with the terms of the Stipulation.

10. The Court hereby confirms its prior approval of Raymond Adams as Settlement Class Representative and orders
payment to Plaintilf Adams in the sum of $10,000 for his scrvice as Sctilement Class Representatives, The payment of
the enhancement award shall be made in accordance with the terms of the Stipulation.

1l. The Court approves the payment of $31,000 to the Claims Administrator, ILYM CGiroup, lnc., lor the costs of
administering the settlement. The payment authorized by this paragraph shall be made in accordance with the terms

of the Stipulation.
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12. The Court approves the settlement of the California Labor Code § 2698, et seq, claim alleged in the Lawsuit and the
allocation of $100,000.00 to settle that elaim. OF that amount, and in accordance with California Labor Code § 2699{i},
T5%, or 75,000, shall be paid to the State of California Labor and Workforce Development Agency (“"LWDA™ in
accordance with the lerms ol the Stipulation, The remaining 25%, or 525,000, shall be distributed on o pro-rita basis Lo
all Class Members who submitted timely and valid Claim Forms in accordance with the terms of the Stipulation.

13. The Court approves the settlement of the Released Claims set forth in the Stipulation. In consideration of the terms
of the Stipulation, and for other good and valuable consideration, each Class Member other than the one opt-out shall,
by operation of this Final Order and Judgment, huve lally, finally, and forever, released, relinquished and discharged all
Releused Claims as set forth in the Stipulation, shall have covenanted not to sue Defendant with respect to the Released
Claims and shall be permancatly barred and enjoined from instituting, commencing, prosecuting or asserting any such
Released Claims against Defendant.

14. The Court approves as timely all otherwise valid Claim Forms postmarked by May /2, 2016, Payments to the Class
Members who submitted timely and valid Claim Forms shall be caleulated and made in accordance with the terms off
the Stipulation.

15. Settiement checks mailed out to Class Members who submitted timely and valid Claim Forms shall be valid for 90
days from the date of issuance, At the end of the 90-day period, the Claims Administrator will distribute funds remaining
from uncashed checks to any later discovered Class Members or Class Members who submit laze but otherwise valid
claims based on the settlement formula set forth in the Stipulation. I there are no such recipients or if any funds remain
after that further distribution, the Claims Administrator shall pay the remaining amount 1o the LWDA.

*3 16, If the settlement does not become final and effective in accordunce with the terms of the Stipulation, this Order
and Judgment, and all orders entered in connection herewith, shall be vacated and shall have no further force or effect.

17, Pursuant to Rule 3.769(h), California Rules of Court, the Court hereby enters Judgment in this action; provided,

however, that, without affecting the linality of’ the settlement or the Judgment entered herein, this Court shall retain
exclusive and continuing jurisdiction over the Lawsuit and the Parlies, including all Class Members, for purposes of
enforcing and interpreting this Order and Judgment, the settlement, and the claims process established therein,

IT IS SO ORDERED.

Dated; 5-12, 2016

<<signature=>

JUDGE OF THE SUPERIOR COUR'T

BRYAN F. FOSTER

Respeetfully submitted,

Dated: May 2, 2016

KELLER GROVER LLP

By: <<signature>>
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Eric A, Grover, Esq.

Attorneys for Plaintiff and Clasy Counsel
Dated: May 2, 2016

LTL ATTORNEYS LLP

By: <<signaturg==

Steven C. Gonzalez, Esq.

Caleb [1. Liang, Isq.

Atiorney for Defendunt

Sam's West, Inc.

il uf Doenment
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Rayinond ADARS, v behaif of himsell qod all others..., 2005 W, 1291241y,

2015 WL 12912219 (Cal.8uper.) (Trial Motion, Memorandum and Affidavit)
Superior Court of California.
San Bernardino County

Raymond ADAMS, on behalf of himself and all others similarly
situated, and on behalf of the general public, Plaintiff,
Y.
SAM'S WEST, INC., an Arkansas corporation, and DOES | through 10 inclusive, Defendants.

No. CIVDS 1403987,
October g, 2015,

Notice of Motivn and Motion for Preliminary Approval of Class Action
Settl M jum of Puints and Authorities In Support Thercof

Eric A. Grover, Esy. (SBN 136080), eagrover@kellergrover.com, Keller Grover Llp, 1965 Market Street, San
Francisco, California 94103, Telephone: (415) 543-1305, Facsimile: (415) 543-7861, Kenneth 8. Gaines, Esq. (SBN
049045), Danicl F, Gaines, Esg. (SBN 251488) daniel@gaineslawlirm.com, Alex P, Katofsky, Bsq. (SBN 202754,
alex@gaineslawlirm.com, Gaines & Gaines, Aple, 27200 Agoura Road, Suite 101, Calabasas, Calilornia 91301,
Telephone: (818) 703-8985, Facsimile: (818) 703-8984, Raymond Adams, for plaintiff.

Judge: Hon. Bryan F. Foster.
CLASS ACTION

Dute: November 20, 2015
Time: 8:30 a.m,

Dept. 535)

Complamt Filed: April 1,2014

PLEASE TAKE NOTICE THAT on November 20, 2015, at 8:30 a.m., or as soon therealter as the matter may be
heurd, in Department 8357 of the above-entitled Court, located at 237 W. Third Street, San Bernardine, California,
Plaintift Ruymond Adams (“Plaintiff” or “Named Plaintiff) will und hereby does move for an Order (1) granting
preliminary approval ol the proposed class action settlement, (2) provisionally certilying the proposed Settlement Class,
(3) appointing ILYM Group, Inc. as Claims Administrator, (4) approving and directing distribution of the class notice
packet in the approved envelope to the Settlement Class, (5) appeinting Raymond Adams as Class Representative,
(6) appointing Keller Grover LLP and Gaines & Gaines, APLC as Class Counsel, and (7) setting a final fairness and

approval hearing.
This Motion is made pursuant to Rule 3.769 of the California Rules of Court, which provides for court approval of the
settlement of a class action. The basis (or this Motion is that the proposed scttlement is fair, adequate, and reasonable

and in the best interests of the settlement class as a whole, and that the procedures proposed are adequate to ensure the
opportunity of the proposed settlement Class Members to participate in, opt out of, or object 10 the settlement.
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Saymand ADAMS, on bohall of hilnsell and all others..., 2005 WL 12912214,

This Motion will be based on the Memorandum of Points and Authorities sel Torth herein. the Joint Stipulation for

Settlement of Class Action, the Declarations of Eric A. Grover and Daniel F. Gaines, and such evidence or oral argument

as may be presented at the hearing, and on the complete records and file herein,
Datcd: October 8, 2015

Respectfully submitted,

KELLER GROVER LLP

By: <<signature>>

ERIC A GROVER

Attoraeys for Plaintiff and Proposed Class Counsel
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I INTRODUCTION

Plaintiff Raymond Adams (“Plaintiff or “Named Plaintifl") brought this representative action agninst Defendant Sam's
Woest, Inc. (" Defendant” or “Sam's West™) on behall ol himself and all similarly situated iates who worked at Sam'’s
Club stores in Calilfornia and were issued one or more wage statements between February 13, 2013 and August 31, 2015
(“Cluss Members™). Plaintiff alleges that Defendant issued wage statements that did not include the name and address
of the Icgal umiLy that emp]nycri Sam's Club associates in California in violation of Labor Code § 226;:1[(81 and secks

permission, and in accordance with the Parties' settlement dgmemcnt, P!dmtlﬂ'mteudb o ['Ic i First t\mend(:d Compldmt

adding a class action claim seeking Labor Code § 226(c) penalties based on the same alleged wilge stutement practices. 2

1 See Decluration of Eric A, Grover submitted herewith, Ex. B (original Complaint). Hereinafter, all “Ex.” relerences are to
the exhibits attached 1o the Grover Declaration unless otherwise noted.
2 Ex. A (Joint Stipulation for Settlement of Class Action ("Stipulntion™) at 4 2. Exhibit 4 attuched thereto, which is the proposed

First Amended Compliint).

Plaintiff now seeks the Court's preliminary approval ofa proposed class settlement in this action, all of the terms of which
are set forth in the Stipulution. ¥ The Stipulation was renched after Plaintifl initiated discovery and Defendant provided

the information necessary for Plaintiff to engage in settlement discussions, ® To reach a settlement, the Parties engaged
in arm's-length settlement negotiations through their experienced counsel. The negotiations included a formal mediation

session with an experienced mediator and several subsequent months of negotiations concerning the settlement terms, ©
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Ex. A.

14

Grover Decl, at 91 9-10.

e

Id

The settlernent is un excellent result for the settiement Class Members. The settlement will cesult in significant financial
benelit to those Class Members who participate, on lerms that Plaintift believes to be [air, reusonable and adequate. &

Defendant is required to make a payment of up 1o $1,725,000, the Maximum Settlement Amount, to settle the matter, -

I

Sew Dunk v. Ford Motor Co. (1996) 48 Cal App.dth 1794, 1801-02,
T eoAayn

For the foregoing reasons, Plaintiff respectfully requests that the Court (a) grant preliminary approval of the Stipulation,
including the PAGA portion of the settiement, (b) conditionally grant certification of the proposed settlement class solely
for the purposes of settlement, (¢) approve the appointment of ILYM Group. Ine. as the Claims Administrator, (d)
autherize the mailing of the proposed class uction notice packet; (¢) schedule a final fairness and approval hearing, (1)
appoint Raymond Adams as Class Representative, and (glappoint Keller Grover LLP und Gaines & Gaines, APLC us

Class Counsel,

. PROCEDURAL BACKGROUND AND SUMMARY OF CLAIMS

On April 1, 2014, after exhausting the administrative requirements sct forth in Labor Code § 2699.3(a), Plaintiff filed
this PAGA representative action on behalf of himsell and all “aggrieved” employces ¥ in California to whom Defendant
allegedly issued wage statements that did not include the name and address of the legal entity that employed Plaintiff

and all California Sam's Club employces in violation of Labor Code § 226(2)(8). 2

8 Labor Code § 2699(c) defines aggrieved employees as “any person who was employed by the alleged violator and against
whom onec or more of the alleged violations was committed.”

] See Ex. B; see afso Grover Decl, at 1 6.

As part of the settlement discussed below, the Purties agreed that, with the Court's approval, Plaintifl will file the
proposed First Amended Complaint, % The proposed First Amended Complaint will add a Labor Code §226(e) penalty
cause ol action based on the same alleged conduct, The Parties agreed that Defendant may lile an answer Lo the First
Amended Complaint hut no other responsive pleading, [f Defendant does not file an answer to the First Amended
Complaint, its answer to the original complaint herein will be deemed (o stund as its answer to the First Amended

Complaint. Defendant also has agreed that the First Amended Complaint is being filed for purposes of this settlement
1]

and it will not remove the Lawsuit to federal court based on the filing of the First Amended Complaint.

10 B A (see Stipulation at 9.2, Exhibit 4); Grover Decl, at§ 7.

U B A1 Grover Decl a7,
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Defendant has vigorously denied all of the allegations in their entirety, To date, no class has been certified and no
court has made any findings that Defendant engaged in any wrongdoing or in any wrongful conduct or otherwise acted

improperly or in violation of any state law, rule or regulation, with respect to the issues presented in the litigation, L

12 Grover Decl at 18,

Pluintiff served formal discovery, propounding numerous written discovery requests, including interrogatories, form
interrogatories and requests for production of documents, Defendant responded 1o those requests and the Parties
engaged in substantive meet and confer communications regarding certain discovery disputes. Aller the discovery was
propounded, the Partics began discussing settlement and agreed to purticipate in formal mediation. On January 19, 2015,
the Parties participated in a lengthy mediation session with respected mediator Hon. John L. Wagner (Rel.). The case
did not settle at mediation. Thereafter, counsel for the Parties met in person on March 17, 2015, at which time they
veached agreement on the broad parameters of a seitlement. Between March 17, 2015 and the end of September 2015,

counsel negotiated over the terms of the settlement, culminating in the signing of the Slipllfatiﬂn.'l-: All terms of the
14

Parties’ settlement are set forth in the Stipulation. =
13 Grover Decl, al §9.

14 See Ex. A; Grover Decl, al 9 14,
[n preparation for mediation and as part of the subsequent settlement discussions, Defendant provided relevant

documents and information, including:
{A) The number of Settlement Class Members:

27 As of August 31, 2015, there are approximately 11,000 Settlement Class Members,

(B) The number of wage statements that Defendant issued to California Sant's Club employees during the relevant time
period:

= As of August 31, 2015, the total is estimated to be 400,000 wage statements, or an average of 36 per Settlement Class

Member, 14

L3 Grover Decl, at 10,
1L SUMMARY OF SETTLEMENT TERMS
A. The Settlement Class.

The Partics agreed that the Settlement Class should be defined as:

All associutes who worked at a Sam's Club in California between February 13, 2013 and August 31,

2015, and were issued one or more wage statements. ]
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L Y T ILE

In this memorandum, the members of the Settlement Class are referred to as the “Class Members.”

B. Notice procedure and clalms process.
The proposed settlement Notice and Claim Form (collectively, “Class Notice™) explain in plain language the nature of
the lawsuit, terms of the settlement, Class Members' rights, the expected settlement that cuch individual Class Member

can expect to receive, and the sleps necessary to make a claim, request exelusion from, or object to the settlement. 17

7 See Ex. A atY 11, and Exs. 1, 2 and 3 (the proposed Notice, Claim Form and envelope).

The Parties agreed upon a notice procedure that is intended to ensure the highest number of Class Members receive the
Class Notice. [ILYM Group, the company selected to handle the notice and claims administration, subject to the Court's
approval, will mail the Class Notice in the approved envelope to Class Members based on contact information Defendant

will provide from its records. '® In the event any Class Notices are returned by the post office as undeliverable, the
proposed notice procedure requires [LY M Group to perform a reasonable search Lo attempt to locate Class Members'
14

correct addresses.

B see B Aacy i,
13 Idd.
Class Members will have 60 days from the date the Claims Administrator mails the Class Notice to postmark Claim

Forms. 2 For any Class Notice returned as “undeliverable,” the Claims Administrator will attempt to Jocate an updated
address and re-mail it, in which case the Class Member will be allowed 75 calendar days from the dute the Class Notice

was first mailed to postmark a Claim Form. A The settlement also provides all Class Members with the same 60 day
opportunity to request exclusion from the settlement or object to the settlernent terms, 22 C. Benefits to the Settlement
Class.

20 Ex Auwiz
A

2 e Awylats,

Plaintiff belicves the settlement provides fair and adequate benefits for the Class Members. The Stipulation provides
that, to resolve the claims covered by the settlement, Defendant will pay up to $1,725,000 (the “Maximum Settlement
Amount”). The Parties agreed to allocate $100,000 of the Maximum Settlement Amount to the PAGA cause of action.
OF that wmount, 75% - or $75.000 - will be paid 1o the Labor and Workforce Development Agency (“LWDA") for
enforcement of lubor laws and education of employers and employees about their rights and responsibilities under the

Labor Code? and 25% - or $25,000 - will be allocated to the Net Settlenient Amount payable to Class Mermbers. 24

L]
L

£ Ser Labor Code § 2699(i).

Ex. Al 199. 10,

=
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After subtracting out the amounts allocated (o pay the costs of administration, the $75,000 PAGA payment Lo the
LWDA, Class Counsels’ [ees and costs, and the Class Representative’s enhancement, the Net Settiement Amount
(“NSA™) is esti d 1o be approximately $1,040,500. The NSA will be available for distribution to Class Members who
file timely and valid claims and do not opt oul {“Qualified Claimants™) based on the formula set forth in the Stipulation,

as summarized below,

According to Defendant's records, there are approximately 11,000 Class Members who received, in the aggregate,

approximately 400,000 wage statements during the Class Period. ® Based on that data, the Stipulation provides that
(1) Qualificd Claimants who worked 12 pay periods or less during the Class Period shall be eligible to receive $25; (i)
Qualified Claimants who worked between 13 and 26 pay periods during the Class Period shall be eligible (o receive $65;
(3) Qualified Claimants who worked between 27 and 52 pay periods during the Class Period shall be eligible to receive
$95; (4) Qualified Claimants who worked 53 pay periods or more during the Class Period shall be eligible to receive

$135. 2%

23 Ex. Aaty 10(e).
26 oy Ay tow).
The Stipulation also provides that, at minimum, $315,500 (which includes the $25,000 PAGA allocation payable to Class

Members) of the NSA must be paid to Qualified Claimants. 2T 11 the total claims are equal to or greater than $315,3500,
cach Qualified Claimant will receive a settlement payment according to the formula described above, as set forth in the
Stipulation. [f the total claims are less than $315,500, then the payment to vach Qualified Claimant shall be increased
in proportion Lo his or her relative percentage of the final calculated Net Settlement Amount so that the final amount
required 1o pay the claims of all Quulified Claimants is incrensed to $315,500. Defendant is not required 1o fund any

portion of the NSA not needed to make settlement payments to Qualified Claimants. L

g Anyto0).

28 x A 10; Grover Decl. a1 19,
D, Benefit to the State.

Subject to the Courl's approval, the settlement allocates $100,000 of the Maximum Settlement Amount o the settlement
of the PAGA claims, 22 OF that amount, the settlement provides that 75%, or $75,000, will be paid to the LWDA as
vequired by Labor Code § 2699(i).*¥ Those funds must be used lor the enforcement of labor laws and education of
California employers and employees about their rights and responsibilities under the Lubor Code, 2 The $25,000 PAGA
allocation payable to Class Members is included in the minimum portion of the NSA payable to Qualified Claimants. a2

f=2

29 Ex. Aaly 8; Lab. Code § 2699(1) (requires court approval of any PAGA scttlemont).
-

See Lub. Code § 2600(j).
32

Ex, Aatf18, 9, 10(0.
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E. Scope of release,

The settlement includes a release provision that is very narrowly tailored to cover only the elaims alleged in the proposed
First Amended Complaint. 1 Specifically, the release includes only Labor Code § 226(2)(8) claims and PAGA claims

limited to Labor Code § 226(a)(8) violations. 3

33 Ex. Aatf18 Ex. B (Complaint) and Ex. A (Exhibit 4, First Amended Complaint).
d g

I, Class Repr e's
The Stipulation provides for a reasonable enhancement for the Class Representative o compensate him for the risks,
time and effort he expended in coming forward to provide invaluable information in support of the cluims alleged in the
First Amended Complaint, ) Subject to the Court's approval, the settlement provides that Plaintilf Adams will receive a
%10,000 enhancement payment. 20 With the finai approval motion, Plaintiff will submit a decluration detailing the time

and effort he put in to this case.

3B o Awy0g).

|b-l
{=u}

T,
G. Attorneys' fees and costs,

The Stipulation also provides that, at final approval, Class Counsel will seek attorneys’ fees und costs in the total amount

of $568,500, which is 32.96% of the Maximum Settlement Amount. * Defendant will not oppose Class Counsel's fee
and cost application that will be submitted with the final approval papers, should the Court grant preliminary approval

of the settiement. 3 The tee request of approximately slightly less than one-third is reasonable given that Class Counsel

conducted formal and informal discovery and engaged in successful settlement negotiations. 2

37 gx Augio),
38 Il

B see Grover Decl. ut 199, 10, 23,
H. Administration costs,

The Stipulation allocates up to $31,000 of the Maximum Settlement Amount for the costs of claims administration,
subject to the Court's approval. % If the costs of administration are less than §3 1,000, the Parties have agreed that the

difference shall be held as a contingency for unanticipated items for 60 days after the settlement’s Effective Date. 2 i1
any funds allocated to administration costs are left after that time, the Claims Administrator will distribute them to any
later discovered Class Members or Class Members who submit late but otherwise valid claims based proportionally on

the settlement formula provided in the Stipulation. * 1T there are no such recipients or il any funds remain alter such

(urther distribution, all remaining amounts will be returned o Defendant,

WESTLAW
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40 Ex. Aatg 101).

41 Tl
-
CEE )

1 the Court approves the Parties' selection of ILYM Group as the Claims Administrator, a representative from ILYM
Group will submit a declaration and final invoice with the final approval motion in support of a request for payment.

I. Other settlement terms,

The scttlement provides that settiement checks issucd to Qualificd Claimants will be valid for 90 days from the date of
issuance. ™ At the end of the 90-day period, the Claims Administrator will distribute funds remaining from uncashed
checks to any later discovered Class Members or Class Members who submit late but otherwise valid claims based on

the settlement formula set forth in Lthe Stipulation, 3§ there are no such recipients or il any funds remain after that

further distribution, the Claims Administrator will pay the remaining amounts to the LWDA., %8

44 B Aoy
a3y

46 Jid; wee afso, Grover Decl, ut 4 35,

IV. LEGAL ANALYSIS

A, Preliminary approval of a class settl t involves a two-step approval process,

Any settiement of class litigation must be reviewed and approved by the Court. 47 This is done in two steps: (1) an early
(preliminary) ceview by the trial court, and (2) o final review after notice has been distributed to the Class Members for

their comment or objections. The Manual for Complex Litigation (Third) § 3041 stales:

47 Cal. Rule of Conyt 3,769; Fed, R, Civ, Pro. 23(e}, The California Supreme Court has authorized California’s trial courts to use
Federal Rulg 23 and cases applying it for guidance in considering class issucs. See Vasquez v, Stperior Cowrt (197114 Cal,3d

800, 821; G deco (1981 Cal.3d 126, 145-146. Where appropriate, therefore, Plaintiff cites Fedecal Rule 23 and
P

federal case law in addition o California law,

Approval of class action settlements involves a two-step process. First, counsel submits the proposed terms of settlement
and the courl makes a preliminary faivacss evaluation. IF the preliminary evaluation of the proposed setilement does
nat disclose grounds to doubt its fxirness or other obvious deficiencies, such s unduly preferential treatment of class
representatives or of segments of the cluss, or excessive compensation for attorneys, and appears to fall within the range
of possible approval, the court should direct that notice ... be given to the class members of a formal Fairness hearing, at

which arguments and evidence may be presented in support of and in opposition to the settlement, 1

B g 30,41,




Rayoond ADARS, on behalf of himself and all others,.., 2095 WL 12942299,

Thus, the preliminary approval by the wial court is simply a conditional finding that the settlement appears to be within
the range of acceptable settlements. As Professor Newberg comments, *[1}he strength of the findings made by a judge
at a preliminary hearing or conference concerning a tentative seltlement proposal may vary. The court may find that
the setilernent proposal contains some merit, is within the range of reasonableness required for a setlement offer, or is

presumptively valid subjeet only 1o any objections that may be raised al a final hearing, ™ %2

48 Alba Conte & Herbert B. Newberg, Newberg on Cluss Actions, § 11.26 (4th ed, 2002).
The procedures for the submission of a proposed settlement for preliminary approval by the court also are discussed
in 4 Newherg on Class Actions:

When the parties to an action reach 2 monetary setllement, they will usually prepare and execute a
Jjoint Stipulation, which is submitted to the court for preliminary approval. The stipulation should
set forth the essential terms of the agreement, including but not limited to, the amount of settlement,

form of payment, manuer of determining the effective date of settlement and any recapture clause. 22

0 g argine
Here, the Partics have reached such an agreement, which Plaintiff now submits to this Courl, in connection with this

Motion. The Stipulation sets forth all terms of the agreement reached by the Parties. i

3l See Ex. A.
B. Procedures for settlement hefore class certification.

Pursuant to Californis Rules of Court, Rule 3.769, the Partics also may, at the preliminary approval stage, request that
the courl provisionally approve certification of the class - conditional upon final approval of the settlement. “[P]re-

certification settlements are routinely approved if found to be fair and reasonable.” 22

52 Wershby v Apple Compurer, dne_(2001) 91 Cal.Appdih 224, 244; wecord Dunk, supra, 48 Cal. App.dth at 1803 (although
the settlement was reached before any “adversary certification,” the court was satisfied that it was “Fair. adequate and
rensonuble. "), vee also, In re Baldwin-United Corp, (S.D.M.Y, 1984) 105 F.R.D. 475, 478 ("many courts have employed this

practice in the name of judicial efficiency in order to fucilitnte apparently beneficial settlement proposals.”).

The strength ol the fndings made by a judge at a preliminary hearing or conlerence concerning a tentative scttlement
proposal ... may be set out in conditional orders granting tentative approval to the various items submitted to the court.
Three basic rulings are often conditionally entered at this preliminary hearing. These conditional rulings may approve a

temporary settlement class, the proposed settlement, and the class counsel's application for fees and expenses, 4

33 4 Newberg on Cluss Actions, at § 11.26.
Ench such condition is appropriate here (although, as mentioned, the Parlies do not hereby seek final approval of the
award to proposed Class Counsel, which will be addressed at the final approval stage).
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L. The proposed clays should be cevtified solely for settlement purposes.

[Lis well established that trial courts should use a lower standard for determining the propriety of certifying a settlement
class, as opposed Lo a litigation class.2? The reason for this is that no trial is anticipated in a settlement class, so the
case management issues inherent in determining if the class should be certified need not be confronted. 2 The proposed
Settlement Class meets all requirements for certification, as discussed below.

3 Dunk, supre, 48 Cal App.dth at 1807, 0, 19.
33 Amchem Products, Ine v Windsor (1987) 521 U.S. 591, 620.

a} The propesed Settiement Class is ascertainable and too numerous to make joinder practicable.

The proposed Settlement Class is ascertainable. The cluss definition, the size of the class and the means lor identilying the
members of the cluss determine whether the class is ascertainable. *® In this case, the members of the proposed Settlement
Class are idenlifiable [rom Defendant's records.

30 Revery Board of Supervisors (1987) 196 Cal. App.3d 1263, 1274.
Further, the size of the proposed Settlement Class is sulliciently numerous to warrant certification, According to
Defendant's records, the Settlement Class is comprised of 11,000 associates who worked at Sam's Club in California and

. . . 7
were issued at least one wage statement during the relevant period. a

3T Bx. Aat14; Grover Decl, aty 28.
b) Questions of law and fuct common to the Settlement Class Mcembers predominate.

The proposed Class Members' elaims all stem (rom a common set of civcumstances. All of the Class Members worked at
Sam's Club stores in California during the relevant time period. Plaintiff contends that all Class Members were subject to
Defendant's uniform policy and practice regarding the issuance of wage statements. That uniform policy and practice are
al the core of Plaintilf's allegations that Delendant violated PAGA and Labor Code § 226(a)(8) and create questions of

taw and fact common to all Class Members. All Class Members seck the same legal remedies under the saine state luws, 55

3 Ex. Aaty4; Grover Decl. at 29,

Furthermore, the common questions regarding Defendant's wage statement policy and practice are the key issues that will
determine Defendunt's alleged liability to the proposcd Scttlement Class. Plaintiff contends that common questions will
predominate over any individual questions that may arise. Under these circumstances, the requirements that conmon
questions of law andfor fuct exist among the proposed Class Members and will predominate over individual questions

are satisfied for purposes of certifying the proposed class for settlement, 22

39 Ex. A at §4; Grover Decl. at {29,
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©) The proposed Class Representative's claims are typical of the Class' claims.

A cluss representative’s claims are typical when they arise from the sume event or course of conduet that gives rise o

the cluims of the cluss, and are based on the same legal theory. % In this case, Plaintilt Adums, the proposed Class
Representative, contends that he was a California Sam's Club employee who, like all of the putative Class Members,
received at least one wage statement from Defendant during the relevant period that is alleged o not include the legal

name of the employer in violation of Labor Code § 226(a)8). Thus, Pluintiff's claims arise from the same course of

conduet from which the Class Members® claims arise, ®

=

Clagsen v, Weller (1983) 145 Cal App,3d 27, 4647

61 B Aty 4 Grover Decl at § 30,
1) The proposed Class Representative will adequately represent the Class,

The Named Plaintiffalse has demonstrated that he aggressively and competently will assert the Class Members' interests.

PlaintilT hus retuined competent counsel, experienced in litigating class action claims in the employment context. @

62 S Grover Decl. at 1§ 24, 13, 31.
Thus, the Court should conditionally certify the proposed Class solely for settlement purposes,

C. The Setl, is firiy and v ble amd not the vesult of fraud orv collusion.

Courts presume the absence of lruud or collusion in the negotiation of settlement unless evidence to the contrary is
ol'ﬁ:n:d.ﬂ Courts do nol substitute their judgment for that of the proponents, purticularly where, as here, settlement
has been reached with the parlicipation of experienced counsel familiar with the litigation. 5 Phatis especially so when

experienced counsel reach an agreement only alter mediation with an expericnced mediator. &

Muars Steel Corp, v. Continental Hlingls Nat'l Bunke & Trust Co. (Tth Cir,

63 priduy v. Edeliman (6th Cir. 1989) 883 .2d 438, 447:

64 Nt Rural Teleconnns, Coop. v DIRECTY, (ne (C.D. Cal, 2004) 220 F RT3, 523, 528; Hammon v Barry (D.D,C, 1990) 752
E. Supp. 1087, 1093; Steinberg v Carey (S0, 1979 470 E, Supp, 471, 478; [ re Armored Car Antigruse Livig. (N.D, Ga,
1979 472 F. Supp. 1357, 1368; S vs v, Abraham Lingoln Federal Sav, & Loan Ass'n (E, 1D, Pa, 1978) 79 F.R.D. 571, 580.

65 See, ey, Schulken v. Washington Mui. Bank (N.D. Cal. Apr. 2,2013) No. 09-cv-02708-LHK, 2013 WL 1345716 at *S5(granting
linal approval where “parties’ proposed settlement had been conducted in gooad [aith, by experienced altorneys negotialing at
winee of an experienced mediator™),

arms'-length, and with the aysi
B

‘While the recommendations of counsel proposing the settlement are not conclusive, the Court van properly take them
into account, particularly where, us here, such counsel have been involved in discovery and negotiations for some period
of time, appear to be competent, have experience with this type of litigation, and have exchanged substantial evidence
with the opposing pzu'lgr.ﬁ‘5 Here, both Plaintiff's and Defendant's counsel have a great deal of experience in wage
and hour matters und clags action litigation. Moreover, both class counsel and defense counsel conducted an extensive
investigation of the factual allcgations involved in this case. The Parties have engaged in the exchange of relevant
documents, records and other information necessary Lo evaluale the strengths und weaknesses of the case. Each side has
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apprised the other, informally and at the formal mediation, of their respective Factual contentions, legal theories and

defenses, resulting in extensive arm's-length negotiations tuking plice between the Parties, &1

66 See Newberg un Class Actions, supra, § 11.47; b eg Puing Webber Lid_Pships Litig, (SD.N.Y, 1997) 171 F.R.D. 104, 125 ("[s]o
long as the integrity of the arm's length negatiation nrocess is preserved, however, a strony initial presumption of fairness
attaches to the proposed settlement.., [citations] and ‘great weight' is ded to the rece fations of counsel, who are
most closely acquainied with the fucts of the underlying liigntion™).

67 Cirover Deel. at 949, 10, 23,
Plaintilf belicves the sctlement lor cach Class Member to be fair, reasonable and adequate, given the inherent risk

of litigation and the costs of pursuing such Iiligution,'Sﬁ The settlement shall (inally resolve the claims arising out of

or related to the alleged violation of Labor Code § 226{w)(8) and related PAGA violations, (all as specified in the

Stipulation), as well as costs and altorneys' fees. L

68 See Grover Decl, al 1Y 13-25,

69 See Ex, Aat 18,
The settlement also compensates the Named Plaintifl with a modest incentive payment, taking into consideration the
visks, time, effort, and expenses he incurred in coming forward to provide invaluable information, negotinte, and litigate

this matter on behalf of all Class Members. 22

W g Aty 10G): Grover Decl. i1 21, 3233,

Fairness of the settlement is further demonstrated by the uncertainty and risks to Plaintiff involved both in not prevailing
on one or more of the causes of action or theories alleged in the complaint and in non-certification of the Labor Code §
226(g) claim. Defendant adamantly disputes Plaintiff's ability to certify a class and prave that Defendant is liable to the
Class Members for its wage statement practices. Although the PAGA claim would survive, were a class nol certifled, it

is unlikely that any additional putative Class Members would maintain individual aclions against Defendant, 7t

n See Grover Decl. oty 13, 24-25.

Despite the asserted fairness of the settlement terms, should any proposed Class Member, upon reviewing the notice of
proposed settlement, object to the terms of the settlement as set forth in the Stipulation, each has the right to submit a
request for exclusion (fe, opt out) from the settlement, pursuant to which the Class Member would retain any claim

he or she may have against Defendant. 22 Moreover, Class Members who do not opt oul may, upon providing proper
notice to the Parties and the Court, attend the final fairness and approval hearing for the purpose of objecting to one

or more of the settlement terms set forth in the Stipulation. n

12 Ex Aw s,

I g Amyls,

0. Plaintiff requests that the Court apprave the PAGA povtion of the settlement.
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Labor Code § 2699(1) requires that the Court review and approve the settlement of penaltics sought under PAGA.
The circumstances of the settlement, rather than the amount allocated o PAGA clnims, deteemine whether a1 PAGA

settlement is approprinte. M In Nordstrom Comn Cuses, the appellate court lield that the court can approve a settlement
even when the parties did not allocate any dollars to the PAGA claims. 2 Tn the settlement in that case, the PAGA
penalty claims at issuc were included in the release of claims as a part of the overall settlement, 22 The court found that

the settlement's allocation of zero dollars to the PAGA claims was not improper even in light of the inclusion of PAGA

linbility in the settlement terms, 1

14 Nordsirom Corm'n Casas (20100 186 Cal. App.dih 576, 549,

15 fel_ut 589,
By

o m

In this case, as part of the settiernent, Defendant hus ngreed to pay $100,000 to settle the PAGA penalty claims, of which
# payment of $75,000 will go to the LWDA. 2 1f the Parties had agreed to allocate more settiement funds Lo the PAGA
cluims, they would have had 1o lessen the funds available for the settlement of the Labor Code § 226 claim. Because
the Class Members receive only 25% of the PAGA settlement funds, they gained greater benefits from the settlement
dollars allocated to the non-PAGA claims which form the underlying basis for the PAGA claims. Weighing the Class
Members' best interest PlaintifT found that the $100,000 allocated to the PAGA claims was sufficient to address those
claims while preserving adequate funds for the settlement of the Labor Code § 226 (c) claim. Plaintiff requests that the
Court preliminary approval of this portion of the settlement.

18 Ex. AalB.
Y. CONCLUSION

Based on the foregoing, Plaintifl requests that this Conrt, as patt of its preliminary approval of the settlement, do the

lollowing:
L. Review the proposed Stipulation setting forth the settlement terms;

2. Consider whether the proposed scttlement preliminarily appears to be fair, reasonable and adequate, and whether the
proposed Scttlement Clags preliminavily appears to meat the applicable certification criterin:

3. Confirm Raymond Adums as Class Representative and appoint Keller Grover LLP and Guines & Guines, APLC,

as Class Counsel; 4

4. Approve ILYM Group, Ine. as Claims Administrator with regard to handling the notice and claims procedure as set
forth more particolarly in the Stipulation;

5. Enter an Order provisionally approving the proposed Settlement Class, including the PAGA allocation, on a non-
mandatory busis, approve notice to be distributed to Class Members, direct notice to be given to Class Members, and

sel the following schedule of seltlement proceedings (see Ex. Bat 9§97 11, 12, 14, 15:
i. Last day for Defendunt to provide Claims Administrator with Class List: 20 days after entry of the Courl's order

preliminarily approving the Stipulation.
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b. First mailing of Notice and Claim Form to the Class: 35 days afer entry of the Court's order preliminarily approving
the Stipulation.

¢, Deadline to submit claim forms: 60 days after the date on which the Class Notice is first mailed to Class Members,
d. Deadline to submit opt-out forms: 60 days after the date on which the Class Notice is first mailed to Class Members,

¢. Deadline to submit objections to the proposcd sctticment to the Court and to Plaintilf's and Defendant's counsel: 60
days after the date on which the Class Notice is first mailed to Class Members,

I Final Fairness Hearing: at least 115 days after the date of the Order granting preliminary approval and set forth in
the Class Notice,

Dated: October 8,2015

Respectfully submitted,

KELLER GROVER LLP

ERIC A, GROVER

Attarneys for Plaintiff and Proposed Class Counsel

sty Waarls,

Foodd of Dacumient . Bumwon Resters Ne Saom o ongiml 4, 5, Geovern:
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Esparaa v Spectrolab inc., 12 Trials Digest 218t 7 (2007)

12 Trials Digest 215t 7, 2017 WL 8403216 (Cal.Super.) (Verdict and Settlement Summary)
Copyright (¢) 2019 Thomson Reuters/West
Superior Court, Los Angeles County, California.

Esparza v. Spectrolab Ine.

TOPIC:
Synopsis: Solar panel manufacturer allegedly issues non-compliant wage statements

Case Type: Labor & Employment; Wage Disputes

DOCKET NUMBER: BC628479
STATE: California
COUNTY: Los Angeles

Related Court Documents:

Plaintiff's motion for final approval of class action settlement: 2017 WL 7292628

Amended order: 2017 WL 7313256

V.erdiclﬂud gment Date: November 09, 2017

JUDGE: Carolyn B, Kuhl
ATTORNEYS:

Law Group A.P.C., El Segundo, CA
Detendant: None mentioned

SUMMARY:
Verdict/Judgment: Settlement

Verdict/Judgment Amount: $240,000

Range Amount: 200,000 - 499,999
$240,000 to plaintiff class from defendant lor damages

The total settlement included $80,000 to class counsel for attorney fees, $8,722 to cluss counsel for costs, $2,500 to
plainlill Esparza (or cluss representative payment, $10,000 1o settlement administrator for claims administralion costs,
and 530,000 to the Labor and Workforee Development Agency [or its 75 percent share of civil penalties under PAGA.,

Trial Type: Settlement

FACTSICONTENTIONS:
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Lsparza v. Spectrolab ne, 12 Trials Digest 21st 7 (20007)

According to court records: Plaintiff Rosario Esparza was reportedly a non-exempt employee of defendant Spectralab
Ine, which was in the busitess of manutactoring solar pancls. Plaintiff said defendant provided her and other non-
exempt employees with wage statements that did not comply with California law.

Sec. 226(a)(8) by issuing wage statements that failed to include the name and address of the legal entity that was
plaintiff's employer, Plaintilf further alleged defendant's wage statements were in violation of Cal. Lab. Code Sec,
226(a)(9) by failing to list all applicable rates of pay. Plaintiff also sought civil penalties pursuant to the Private

Attorneys General Act, Cal, Lab. Code Sec. 2698 et seq

Defendant denied liability but agreed to settle the claims.

CLAIMED DAMAGES:
Mol reported.

SETTLEMENT DISCUSSIONS:
Mot reported.

COMMIENTS:
According to court records: The complamt was liled July 26, 2016.

Trials Digest, a Thomson Reaters/West business
JVR 1803090048

Ek ol Davument R Promsaion Remiers SNl s vriviil S Choeomait Wierks
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Figuersa v. 3an Jose Water Co., 2006 WL 6822274 (20106)

2016 WL 6822274 (Cal.Super.) (Trial Order)
Superior Court of California.
Santa Clara County

Patricia FIGUEROA,
v.
SAN JOSE WATER CO., et al.

No. 2015-1-CV-288483.
October 28, 2016,

Trial Order

Peter 11, Kirwan, Judge.

*1 In this pulative class action, plaintiff alleges that her employer, defendunt San Jose Water Company, violated the
Labor Code by lailing Lo indicate the start and end dates of the associated pay period on paychecks that it issued to its
employees. (Complaint, §3.) Plaintiff asserts a single cause of action for violation of Labor Code section 226, subdivision

(a). |

The partics have now reached a settlement. Plaintifi’ moves for an ocder preliminarily approving the settlement,
provisionally cerlifying the settlement class and appointing the class reg ative, designating class counsel and the
settlement administrator, approving the form and method for providing notice to the class, and scheduling a final [airness

hearing,

L. Legal Standavd for Approval of a Class Action Settlement

Generally, "questions whether a settlement was fair and reasonuble, whether notice to the cliss was adequate, ... and
whether the attorney fee award was proper are matters addressed to the tial court's broad discretion.” { Wershba v. Apple
Computer, Ine. (2001) 91 Cal. App.dth 224, 234-235, citing Dunk v, Ford Motor Co. (1996) 48 Cal.App.ath 1794.)

[n determining whether a class settl t is fair, adeq and reasonable, the trial court should
consider relevant factors, such as the strength of plaintiffs' casc, the risk, expense, complexity and
likely duration of further litigation, ... the amount offered in scttiement, the extent of discovery
completed and the stage of the proceedings, the expericnoe and views of counsel, the presence of 4
governmental participant, and the reaction of the class members to the proposed settlement.

(Wershba v, Apple Computer, Ine, supra, 91 Cal App.dth at pp, 244-245, internal citations and quotiations omitted.)

The list of fuctors is not exclusive and the court is free to engage in a balancing and weighing of factors depending on the
circumstances of each case, (Wershba v. Apple Compragy, fne., sipra, 91 Cal.App.dth at p. 245.) The court must examine

the "propesed settlement agreement to the extent necessary to reach & reasoned judgment that the agreement is not the
product of fraud or overrenching by, or collusion between, the negetiating partics, and that the settlement, taken as a
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whole, is fair, reasonable and adequate to all concerned.” (fbid, quot ing Dunk v. Ford Mptor Co., supra, 48 Cal. App.4th
at p. 1801, internal quotation marks omitted.)

The burden is on the proponent of the settlement to show that it is fuir and reasonable, However “n presumption of
fairness exists where: (1) the setllement is reached through arn's-length bargaining; (2) investigation and discovery are
sulficient to allow counsel and the court to act intellipently; (3) counsel is experienced in similar litigation; and (4) the
percentage of objectors is small.”

(Wershba v. dpple Computer, Inc., supra, 91 Cal. App.dth at p, 245, citing Dupl v, Ford Muotor Co Lsipre, 48 Cal App dth
at p, 1802.) The presumption does not permit the Court to “give rubber-stamp approval” to a settlement; in all cases, it
must “independently and objectively analyze the evidence and circumstances before it in order to determine whether the
settiement is in the best interests of those whose claims will be extinguished,” based on a sufficiently developed factual

record. (Kullar v, Foot Locker Retail,_Inc_{2008) 168 Cal. App.dth 116, 130.)

I, The Proposed Settlement
A. Settlement Process and Considerations

*2 Since this action was filed on November 25, 2015, the parties engaged in informal discovery that permitted class
counsel to fairly evaluate the strength of plaintifPs case and the risks associated with ongoing litigation. (Decl, of Eric B.
Kingsley [SO Mot., ¥4 3-4.) Counsel confirmed that defendant’s wage statements did not include the start date of the pay
period at issue, in vielation of Labor Code scction 226, subdivision (a). (Mot., p. 4.} Howe ver, to obtain damages for these
violations, plaintiff' must show they were knowing and intentional (a requirement which plaintiff contends establishes
only a low standard, but which scant case law addresses) and resulted in injury. (Maot., pp. 5-9.) While plaintiff’s counsel
believes thal the class could make these showings, there would be risk involved, particularly as to the requirement of a
knowing and intentional violation, where the unseltled state of the law would likely lead to an appeal. (Mot p. 9.)

By multiplying the number of wige statements at issue by the $50 penalty per violation, plaintiff's counsel estimated the
maximum value of the class's claim to be $472,200. (Kingsley Decl,, ¥23.) He consequently views the proposed settlcment
of $140.000 a5 fuir and reasonable in light of the issues discussed above and the general risks associated with class action

litigation. (/. at 1 26.)

B. Provisions of the Settl,

The non-reversionary net settlement of approximately $78,333.34 will be distributed proportionally among participating
class members based on their total number of cligible itemized wage statewients received. (Stipulation of Resolution, §
XI(A).) In exchange, class members who do not opt out of the settlement will release all claims and causes of action
“arising out of, or that could have arisen out of, the facts and claims usserted in the Litigation _...” (e at § VII{A)) The
named plaintiff will also provide a general release. (I, at § VII(B).)

Class counsel will petition the Court for fees not to exceed one-third of the gross settlement, plus costs not to exceed
§2.500. (Stipulation, § XIIL.} The settlement administration costs are estimated to be $7,500. (Tef. at § VIIL) Class counsel
may apply for an incentive award on behalf of the named plaintiff not to exceed 35,000, (. ut § XIV.)

C. Analysis

In light of the above, il appears that the settlement amount is fair and will be lairly apportioned among cluss members.
The settlement was reached through arm's-length bargaining following sufficient mvestigation -and discovery, and
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plaintiff's counsel is experienced in employment litigation. Accounting for the deductions deseribed above, the net
settlement will result in an average recovery of $184.75 to cach of the 424 class members.

Plaintiff has submitted a declaralion specilically detailing her parlicipation in the case in support of Lhe requested
incentive payment. The Court also hus an independent right and responsibility to review the requested attorney fees und
award only so much as it determines to be reasonable. (See Garabedtan v, Los Angeles Cellular Telephone Co. (2004) 118
Cal.App.dth 123, 127-128.) While onc-third of the common fund for attorney fees is generally considered reasonable,
counsel should submit billing records and lodestar information prior to the finul approval hearing in this matter so the
Court can compare the lodestar information with the requested fees. The settlement administrator, Rust Consulting,
[ne., should also submit a declaration detailing its actual expenses ussociated with the settlement.

1, Praposed Settlement Class

Plaintiff requests that the following scttlement class be provisionally certified: all individuals who were employed
by defendant in California who worked one or more pay periods from November 25, 2014 1o December 14, 2015,

(Slipulation, § [[V).)

A. Legal Standavd

certification of a provisional settlement class after [a] preliminary settlement hearing.” California Code of Civil Procedure
Section 382 authorizes certification of a class “when the question is one of a common or general interest, of muny persons,
or when the parties are numerous, and it is impracticable to bring them all before the court ...." As interpreted by the
‘Culifornia Supreme Court, Section 382 requires the plaintiff to demonstrate by o preponderance of the evidence (1) an
aseertainable cluss and (2) a well-defined community of interest among the clasy members. (Sev-On Drug Stores, Ine. ».
Superior Cowrt { Rocher} (2004) 34 Caldth 319, 326, 332

*3 The "community-of-interest” requi encompasses three factors: (1) predominant questions of law or fact,
(2) class representatives with claims or defenses lypical of the class, and (3) class representatives who can adequately
represent the class. (fbid.) “Other relevant considerations include the probability that each class member will come
forward ultimately to prove his or her separate claim to a portion of the total recovery and whether the class approach
would actually serve to deter and redress alleged wrongdoing.” (Linder v_Thrifty 0il Co. (2000) 23 Cal.4th 429 435.)
The plaintill hus the burden of cstablishing that class treatment will yield “substantial bencfits™ w both “the litigants

and to the court.” (Blue Chip Stampy v Superior Court { Botney) (1976) 18 Cal.3d 381, 385.)

In the settlement context, “the court's evaluation of the certification issues is somewhat different from its consideration
of certification issues when the class action has not yet sewled.” (Luckey v. Superior Court { Cotton On USA, Inc. ) {2014)
228 Cul.App.dth 81, 93.) As no trial is anticipated in the settlement-only context, the case management issues inherent
in the ascertainable class determination need not be confronted, and the courls review is more lenient in this respect.
({d., pp. 93-94.) However, considerations designed to protect ahsentees by blocking unwarranted or overbroad class
definitions requive heightened scrutiny in the settlement-only class context, since the court will lack the usual opportunity
to adjust the class as proceedings unfold. (fd, p. 94.)

B. Ascertainuble Cluss

*The trial court must determine whether the class is ascertainable by examining (1) the class definition, {2) the size of
the class and (3) the means of identifying class members.” (Milfer v. Woods | 1983) 148 Cul. App.3d 862, 873.) “Class
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members are ‘ascertainable’ where they may be readily identified without unreasonable expense or time by reference to
official vecords.™ (Rose v. City of Hayward (1981) 126 Cal.App.3d 926, 932.)

Flere, there are an estimated 424 members of the clearly-defined proposed class. Class members are eusi ly idenliliable
from defendunt's payroll records. The Court consequently finds that the cluss is numerous and ascertainable.

C. Community of utevest

With respect to the first community of interest factor, “[iln order to determine whether common questions of lact
predominate the trial court must cxamine the issues framed by the pleadings and the law applicable to the causes of action

alleged.” (Hicks v. Kaufinan & Broad Home Corp. (2001) 89 Cal. App.dth 908, 916.) The court must also give due weight

Court { Heliotrope General, Ine. ) (2003) 113 Cal Appdth 195, 215.) The ultimate question is whether the issues which
may be jointly tried, when compared with those requiring sepurate adjudication, are so numerous or substantial that the

v Superior Court, suprg, 29 Cal dth at pp. 1104-1105.) “As 4 general rule i the delendunt’s liability ean be determined
by facts conumon to all members of the class, a class will be certified even if the members must individually prove their

damages.” (Hicks v. Kalinan & Broad Home Corp,. suprea, 89 Cal. App.dth at p, 916.)

Here, commeon legal and factual issues predominate, including primarily whether defendant knowingly and intentionully
lailed to include required information on paychecks.

As to the second factor,

The typicality requirement is meant to ensure that the class representative is able to adequately
represent the class and focus on common issues. [t is only when a defense unique to the class
representative will be @ major focus of the litigation, or when the class representative’s interests are
antagonistic to or in conflict with the objectives of those she purports to represent that denial of class
certification is appropriate. But even then, the court should determine if it would be feasible to divide
the glass into subclasses to eliminate the conflict and allow the class action to be maintained.

*4 (Medraze v, Honda of North Hollywaed (2008) 166 Cal. App. 41h 89, 99, internal citations, brackets, and quotation

marks omitted.) Here, like other members of the class, plaintifl sulfered the alleged Labor Code violations. There are
no anticipated defenses unique to plaintiff, and there is no indication that plaintifTs interests are otherwise in conflict
with those of the class.

Finally, adequacy of representation “depends on whether the plainliffs attorney is qualified to conduct the proposed
litigation and the plaintifl's interests ave not antagonislic to the interests of the class.” (McGhee v, Banle of America
(1976) 60 Cal. App.3d 442, 450.) The class representative does nol necessarily have Lo incur all of the damages sulfered
by cach different class member in order to provide adequate representation to the class, (Werslhiba v, Apple Computer,

fne. (2001) 91 Cal Appdth 224, 238) “Differences in individual class members' prool of damages [are] not fatal to

class certification. Only a conflict that goes to the very subject matter of the litigntion will defeat a party's claim of
representative status.” (bid., internal citations and quotation marks omitted.)

Plaintiff’ has the same interest in maintaining this action as any class member would have. Further, she has hired
experienced counsel. Plaintiff has sufficiently demonstrated adequacy of representation.
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D. Substantial Benefits of Class Certification

“[A] class astion should not be certified unless substantial benelits acerue both to litigants and the courts, . . " (Basurco
v. 215t Century Ins. (2003) 108 Cal. App.dth 110, 120, internal quotation marks omilted.) The question is whether a class
action would be superior to individual lnwsuits. (b } “Thus, even if questions of law or fact predominate, the lack of
superiorily provides an alternative ground to deny class certification.” (fbid.) Generally, "a class action is proper where
it provides small claimants with 4 method of obtaining redress and when numerous parties suffer injury of insufficient

size to wareant individual action.” (fd_at pp. 120-121, internal quotation marks omitted,)

Here, there are hundreds of members of the proposed class. It would be inefficient for the Court to hear and decide the
same issues separately and repeatedly for each class member. Further, it would be cost prohibitive for each class member
to file suit individually, as each member would have the potential for little to no monetary recovery. [t is clear that a
class action provides substantial benelits both to the litigants and the Court in this case.

In sum, plaintil has demonstrated that this action is appropriate for elass treatment, and that she and her counsel will
adequately represent the cluss,

V. Notice

The content of a class notice is subject to court approval. (Cal. Rules of Court, rule 3,769(0).) “The notice must contain
an explanation of the proposed settlement and procedures for class members to follow in filing written objections to
it and in arranging to appear at the settlement hearing and state any objections to the proposed settlement.” (fhid.)
In determining the manner of the notice, the court must consider: “(1} The interests of the cluss; (2) The type of reliel’
requested; (3) The stake of the individual class members; (4) The cost of notifying class members; (5) The resources of
the parties; (6) The possible prejudice to class members who do not receive notice; and (7) The ves judicata effect on class

members.” (Cal. Rules of Court, rule 3.766(e).)

"5 Here, the notice describes the lawsuit, explains the settlement, and instructs class members that they may opt out of
the settlement or object. The release lunguage is provided, The gross setilement amount is set forth along with itemized
estimated deductions. Class members are informed of their expected settlement payments and instructed how to dispute
their number of eligible itemized wage statements. The notice indicates that class members may uppear and object at the

final fairness hearing without submitting any written objection. The Court deems the notice adequate.

& " On October 18, 20186, plaintiff filed an updated version of the notice as an exhibit to the supplemental declaration of Eric B.
Kingsley. The upduted notice corrects certain minor errors in the original notice,

To administer notice to the class, defendant will provide the settlement administrator with the name, fast known mailing
address, number of cligible itemized wage statements, and social sceurity number for each class member. (Stipulation,
§ IX{A).) The settlement administrator will perform a search using the United States Postal Service National Change
of Address List to updale each cluss member's address, and will mail the notices within 25 days of receiving the class
list. (Ihid.) If any notice is returned as undeliverable, the administrator will submit the class member's information to a
company that specializes in address skip tracing and will re-mail the notice if a more current uddress can be located. { il }
Opt-out requests and challenges to a class member's number of eligible itemized wige statements must be postmarked
1o later than 45 days from initial mailing of the notice. (/d, at §§ 1X(C), X({A).) These notice procedures are adequate
under the circumstances,
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V. Conclusion and Order

Plaintiff's motion for preliminary approval is GRANTED. The linal approval hearing shall take place on March 3, 2007
at 9:00 w.m. in Dept. |.

L5 Gt Wby
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Fasaro S5PARZA, as an individual and on behalfl of all.., 20007 Wi, 7292626,

2017 WL 7292626 (Cal.Super.) (Trial Motion, Memorandum and Affidavit)
Superior Court of California.
Los Angeles County

Rosario ESPARZA, as an individual and on behalf of all others similarty situated, Plaintiff,
V.
SPECTROLAB, INC., a California corporation; and Does 1 through 100, Defendants.

No. BC628479,
May 18, 2017,

Plaintiff"s Notice of Motion and Motion for Preliminary Approval of Class Action Settlement

Haines Law Group, Apc, Paul K. Haines (Shn 2482286), phaines@haineslawgroup.com, Tuvia Korobkin (Sbn 268066),
tkorobkin@haineslawgroup.com, Fletcher W. Schmidt (Sbn 286462), [schimidi@haineslawgroup.com, Andrew I,
Rowbotham (Sbi 301367), urowbotham@haineslawgroup.com, 2274 East Maple Avenue, El Segundo, California
90245, Tel: (424) 292-2350, Fax: (424) 292-2355, for plaintilf, the Class, and Aggrieved Employees.

Honorable Carolyn B. Kuhi,

CLASS ACTION

Dept. 309

Date: June 92017

Time: 2:15 p.m.

Complaint Filed: July 26,2016

Trial Date: None Set

PLEASE TAKE NOTICE that pursuant to Rule 3,769 of the California Rules of Court, on June 9, 2017 ut 2:15 p.m.,
or as soon therealler as the matter may be heard in Department 309 of the above-entitled Courl, located at 600 S.
Commaonweulth Avenue, Los Angeles, California 900035, Plaintiff Rosario Esparza (“PlantifT™), individually and on

behalf of a class of similarly-situated individuals, will and hereby does move this Court for:
1. Preliminary approval of the proposcd class settlement of this lawsuit;

2. Pursuant to Section 382 of the California Code of Civil Procedure, provisional certification of the Settlement Class

defined as follows:

All non-exempt employees of Spectrolab, Inc. (“*Spectrolab™) who worked in California at any time from July 26, 2015
through the date of preliminary approval of the Settlement Agreement (the “Class Period™) and reccived at least onc
wage statement from Spectrolab at any time from July 26, 2015 through December 31,2015,

3, Preliminary appointment of Plaintiff Rosario Espacza as Class Representative;
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: 4. Preliminary appointment of Paul K. Haines, Tuvia Korobkin, Fletcher W. Schmidt and Audrew J. Rowbotham of
' Haines Law Group, APC as Class Counsel;

5. The scheduting of a hearing to consider whether the class settlement should he fimally approved anc to award an
amount for incentive payments to the Class Representatives, and attorneys' fees and costs to Class Counsel,

6. Appomntment of CPT Group, Inc., as the third-party Settlement Administrator; and

7. Approval of the proposed Class Notice, and an order that it be disseminated to the proposed Settlement Class as
provided in the Settlement Agreement.

' This motion is based on this notice of motion, the attached memorandum of points and authorities, the declarvations ol
; Paul K. Haines, Tuvia Korobkin, Fletcher W. Schinidt, and Andrew J. Rowbotham, and exhibits attached thereto, the
declaration of Julie Green and exhibits attached thereto, the pleadings and other papers filed in this action, and on any
further oral or documentary evidence or argument presented at the time of hearing.

Dated: May 17, 2017
Respectiully Submitted,
HAINES LAW GROUP, APC
By: <<signature>>

Paul K. Haines

Allorneys for Plaintiff, the Class, and Aggrieved Employees
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MEMORANDUM OF POINTS AND AUTHORITIES
LINTRODUCTION

Plaintilf Rosario Esparza (“Plaintiff™) respectfully moves this Court for an order granting preliminary approval of the
Joint Stipulation of Class Action Settlement and Release (“Scttlement™ or “Séttlement Agreement”) between PlaintilT
and Spectrolub, Inc, (“Spectrolab”), which reselves Plaintiffs claims for penalties under Labor Code § 226 and civil

are predicated on Spectrolab’s alleged failure to include (i) Spectrolab's address and (i) employee hourly wage rates on
employee wage statements, in violation of Labor Code § 226(a)(8) and (9), respeetively. Notably, Spectrolab has already
taken steps Lo cure the alleged violations, and theve is no allegation that PlaintilT or any other employees were underpaid
any wages as a result ol these violations. The relicf provided fov in the Settlement is solely for the payment of penaities

under Labor Code § 226 and the PAGA.

Pursuant to the proposed non-reversionary, common-fund class action setilement, * Spectrolab has agreed to pay Two
Flundred Forty Thousand Dollars ($240,000.00) on behalf of the following Settlement Class, which is currently estimated
to consist of 187 individuals:

1 The Settlement Agreement is attached us Exhibit 1 to the Declaration of Paul K. Haines filed herewith, The proposed Class
MNotice und Dispulc Form arc allached as Exhibits A and B, respectively, to the Settlement Agreement.

All non-exempt employees of Speclrolab who worked in the State of Californin at any time from July 26, 2015 through the

dale of Preliminary Approval of the Settlement Agreement (the “Class Period”) and received at least one wage statoment

(rom Spectrolab at any time from July 26, 2015 to December 31, 2015,

The Settlement Agreement was reached after the parties engaged in mediation with Steve Cerveris, Esq., an experienced
wage and hour class action mediator. In connection with mediation, Spectrolab provided Plaintiff with relevant classwide
information including the total number of putative class members as well as the total number of wage statements provided
to putative class members during the Class Period that did not contuin Spectrolab’s address and/or the employee's
hourly rates of pay. Plaintiff also prepared a detailed mediation brief, which analyzed Plaintif(s elaims, the likelihood
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of recovery, as well as potential damages, The parties attended a full-day mediation with Mr. Cerveris on February 16,
2017, during which the parties exchanged their views regarding the likelihood of certification, the merits of Plaintifls
claims, and potentind classwide damages. Ultimately, the parties reached a classwide resolution at the mediation that
laler was lformalized in the Settlerment Apreement.

As stated, if the settlement is approved, Spectrolab will pay a non-reversionary Gross Settlement Amount of $240,000.00.
Significantly, Setllement Class members do not need to file a claim to reap the financial benefits of the Settlement.
Settlernent Shares will be distributed to all Settlement Class members who do not opt out of the Settlement,
After deductions for proposed settlement administration costs, attorneys' fees and verified costs, Plaintills incentive
payment, and PAGA penaltics to be paid to the Labor & Workforce Developrnient Agency (“LWDA™), the average
estimated payment to Settlement Class members is prejected to be approximately $580.21--an excellent result, especially
considering that Plaintiff's only claims in thiscase are for penalties and not for any underlying unpaid wages. Accordingly,
and for the reasons stated herein, Plaintiff respectfully requests that the Court grant preliminary approval of the

Seltlement.

I SUMMARY OF THE LITIGATION
A, THE PARTIES

Spectrolab, according to its website, is “the world's leading manufacturer of high-cfficicncy multijunction space solar cells
and panels currently providing power to hundreds of satellite and interplanetary spaceeralt, and terrestrial concentrator
solur cells for the emerging alternative energy market." Plaintiff and Settlement Class members are current and former
non-exempt employees who worked for Spectrolub in California during the Class Period.

B. PLAINTIFF'S COMPLAINT AND PAGA LETTER

On July 26, 2016, Plaintiff filed the instant action in Los Angeles Superior Court, alleging claims for failure to provide
accurate itemized wage statements under Labor Code § 226, As stated, Plaintiffs claims are based solely on Spectrolab's
alleged failure Lo include its address and employee rates of pay on employee wage statements. Also on Fuly 26, 2016,
Plaintiff sent a PAGA letter to Spectrolab and the LWDA, describing Plaintiffs allegations and slating Plaintiff's

intention to assert u claim for PAGA penulties.

C. SPECTROLAB'S “CURE" OF DEFECTIVE WAGE STATEMENTS

On August 23, 2016, Spectrolab sent a letter to Plaintifl and the LWDA, informing both that Spectrolab had exercised
its right to “cure” under Labor Code § 2699.3(c)2)(A), which provides employers a 33-day safe harbor period within
which to “cure” certain Labor Code violations and thereby avoid PAGA penalties for those violations. Spectrolab's
letter stated that within 33 days of the receipt of Plaintiff's PAGA letter, it had Issued compliant wage statements to all
aggrieved employees for each pay period for the threc-year period prior to the date of the PAGA letter, as required to
effect a “eure” pursuant Lo Labor Code § 2699.3(d). See Decluration of Paul K. Haines (“Haines Decl."), § 11 The wage
statemients that Plaintiff received from Spectrolab in connection with its attempt to cure included Spectrolab's address

and Plaintiffs applicable rates of pay. [

D. PLAINTIFF AMENDS COMPLAINT TO ADD PAGA CLAIM

Although Spectrolab purported to “cure” its wage statement viclations by mailing compliant wage statements to all
aggricved employcees, Plaintiff contends that Spectrolab's cfforts could only have cffected a “curc™--and thercby avoid
PAGA penaltics--with respect to its failurs to include its address on employee wage statemenls (Section 226{u)(8)), bul not
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which contains the “cure” provision, applies to Section 226{a)(8) but not to Section 226(a)(9). Rather, Section 226(a)(9)
is covered by Mﬁgﬁj}o.amﬁ, which does not contain a cure provision, Accordingly, on Septernber 29, 2016,
Plaintiff filed her First Amended Complaint (“FAC"), which added a claim for civil penalties under the PAGA based
on Spectrolab's fatlure lo include rales of pay on employee wage stalements,

2 Seclion 226{a)(9) is among the Labor Code sections listed in Section 2699.5. Aceordingly, alleged violations of Section 226{a)
{9} are governed by the PAGA procedures listed in Section 2699, 3(). which covers “civil actionfs] by an aggricved employee. .
alleging a violation of wny provision listed in Section 2699.5,."

E. DEFENDANT DENIES PLAINTIFF'S CLAIMS

On November 28, 2016, Spectrolab answered the FAC. Spectrolab denied, and continues to deny, all of Plaintiff's
material allegations. Spectrolab contends it is not liable for any damages, including penalties of any kind, to Settlement
Class members.

she or any other employce actually “suffer{ed] injury™ as a vesult of the alleged wage statement violations, as required
by Lab, Code § 226(e) for imposition of penalties. See Haines Decl., 1 12. Section 226(e) provides that an employee will
be deemed 1o have suffered “injury” if the required information cannot be “promptly and easily determine[d] from the
wige statement ulone.” Spectrolab asserts that employees could determine their rates of pay simply by dividing their
total pay earned by their hours worked, and thus they could have determined their rates of pay “from the wage statement
alone.” by performing simple math, Haines Decl, ¥12. Courts have held that it an employee need only perform “simple
math’ to determine the required information, the employee has not suffered “injury” under Section 226. See Hernandez
v BCI Coca-Cola Bottling Co.,, 554 F. App'x 661, 662 (9th Cir, 2014) (“Wage statements comply with§ 226(a)when a
plaintiff employee ean ascertain the required information by performing simple math, using figures on the face of the
wage statement. ") (citing Morgan v United Retail Inc., 186 Cal. App.ath 1136 (2010).) Moreover, Spectrolab argues that
whether an individual putative class member “sufferfed] injury™ would require an individunlized, employee-by-employes
(or perhaps even wage statement-by-wage statement) inquiry into whether cach employee suffered injury with respect
to each wage stalement.

Spectralab further contends that its alleped wage statement violations could not be shown to be “knowing and
intentional,” which is alse required under Section 226(c) for the imposition of penalties, particularly given that Spectrolab
issued revised, compliant wage statements less than one month after Plaintiff informed Spectrolab of the alleged violation
in her initial Compluint and her PAGA letter. See Flnines Decl., 112,

With respeet to PAGA civil penalties, Spectrolab asserts Plaintiffs PAGA claim fails because Plaintifls underlying claim
is without merit. See. e.g., Price v. Sturbucks Corp., 192 Cab App.dth 1136, 1147 (2011) (*Because the underlying causes
of action fail, the derivative UCL and PAGA claims also fail."). [n addilion, Spectrolab maintains that its “cure” efforts--
which included sending complinnt wage statements to all affected employees for the three-year period prior to Plaintiffs
PAGA letter-absolve it of all PAGA penalties, and at the very least, absolve it of PAGA penalties with respect to the
failure to list its address on wage statements. See Haines Decl., 4 13, Spectrolab further maintains that given its good-
faith defenses to Plaintiffs claims, the Court would utilize its discretion to substantially reduce any penalties, See Labor
Code § 2699(e)(2) (granting courts discretion to award less than the maximum PAGA penalty amount); see also Thurman
v Bayshore Transit Memt., Inc, 203 Cal.Appdth 1112, 1135 (2012) (affirming reduction of PAGA penalties); Fleming
v. Covidien, Inc, No, CV 10-01487 RGK (OPx), 200 [ WL 7563047 at *4 (C.D). Cul. 2011) (veducing PAGA penulties
from 32.8 million to $500,000).
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Finally, Spectrolab points to the fact that beginning in January 2016, The Boeing Company, Spectrolab's parent
company, began issuing wage statements to Spectrolab employees that appear to comply with Labor Code § 226. Haines
Decl, 9 14. Accordingly, any lability for penaltics is necessarily cut off after that point. fd

F. DISCOVERY AND MEDIATION

In preparation for mediation, the parties engaged in informal discovery, including Spectrolab's production of the total
number of class members and the total number of potentially non-compliant wage statements during the Class Period,
See Haines Decl,, § 15, Plaintiff analyzed the data ard constructed a damages model based on the data, and prepured a
detailed mediation brief outlining the procedural history of the litigation, Plaintilfs ¢laims and theorics of liability, and
potential damages. e This exchange allowed the parties to assess the merits and value of Plaintiffs claims, as well as
Spectrolab's potential defenses, 2.

The parties attended a full-day mediation on February 16, 2017 with Steve Cerveris, Esq., a respected Califarnia wage
and hour class action mediator. See Haines Deel., § 16. During mediation, the parties vigorously debated their opposing
legal positions, the likelihood of certification of Plaintiffs claims, and the legal bases lor the claims and delenses. o,
Ultimaiely, the parties negotiated a class-wide resolution at the mediation. Jd. In the months that followed, the parlies
finalized the terms of settlement and executed the Settlement Agreement. fd

Hl. THE PROPOSED SETTLEMENT
A ESSENTIAL TERMS OF THE SETTLEMENT

IF the Court approves this scltlement, Spectrolab will pay a non-reversionary total of $240,000.00 {"Giross Setllement
Amount”™). This amount is predicated on Spectrolab's representation at mediation that Spectrolab issued a total ol 3,737
wage statements to Settlement Class members between July 23,2015 and December 31, 2015, If, however, the number
of wage statements actually issued to Settlement Class members between July 25, 2015 and December 25, 2015, is more
than 10% greater than this number (Le., if the number is greater than 4,110}, then the Gross Settlement Amount will be
increased on a pro rata basis for cach additional wage statement issued that exceed 4,110, See Settlement Agrecment, 12

Importantly, no Settlement Class member will be required to file a claim form in order to reap Mnancial benefit from the
Settlement. All Settlement Class members will automatically reccive a Settlement Share unless they affirmatively opt-
out. The monetary terms of the settleinent are summarized below:

= Gross Settlement Amount (“GSA"): $240,000.00
= Minus Court-approved altorneys’ fees (one-third of GSA, $80,000.00
currently estimated at);

* Minus Court-approved verificd costs (estimated): $9.000.00

= Minus Court-upproved incentive payment: £2,500.00

* Minus PAGA penalties to LWDA: $30.000.00
* Minus cstimated settlement administration costs: $10.000.00
Met Settlement Amount ("NSA"): $108,500.00
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1. The Settlement Provides for Reasonable Monetary Payments

Alter deducting amounts for court-approved incentive payments to Plaintiff, settlement administration cosls, reasonible
attorneys' fees and verified costs, and PAGA payment to the LWDA, the settlement requires Spectrolab Lo pay a at
least $108,500.00 to all members of the Settlement Class who do not timely opt-out. See Haines Deel, 9 17; Settlement
Agreement, 14 14, 31, According to Spectrolab, there ure approximately 187 total Settlernent Class members. See Haines
Decl., 4 I8, Thus, the avernge estimated settlement share is projected to be $580.21. 7o, Settlement Class members will
have 60 days from the mailing of the Notice to opt-out or object, therehy providing ample time to review the Notice
without unduly delaying the settlement. See Settlement Agreement, 4 37-39,

The Net Settlement Amount will be allocated on a pro rata basis among all Scttlernent Class members who do not opt

out, based on the number of workweels 2 employed between July 26, 2015 and December 31, 2015, Each Class Member's
altocated amount shall be referred to as that Class Member's “Settlement Share.”™ See Settlement Agreement, Y 30(b).

3 Spectrolab paid its non-cxempt employees weekly during the relevant time period. Accordingly, the number of workwesks
worked will correspond Lo the number of wage statements provided to Seitlement Class members during the refevant time
period, and thus correspond to their putential damages under Plaintiff's theories of linbility.

Those Settlement Class members who do not opt out of the settlement will be bound by its terms, and will be releasing
any and all claims against Spectrolab avising from or related to the allegations and/or claims asserted in this action,
including all claims arising from or based on California Lubor Code sections 226, 226.3, 1021.5, 2698, 2699, and 2699.,5.
See Settlement Agreement, § 52, In addition, Plaintiff has agreed to a general release of all claims, known or unknown,

2. Artorneys' Fees and Costs, Incentive and PAGA Payments

As part of the Settlement, Plaintiff will separately apply for incentive payments at the time of secking inal approval
of the proposed class action settlement in the amount of $2,500 for her services Lo the Settlernent Class, Haines Decl.,
6 23; see also Setllement Agreement, 9 31(a). “{Ilncentive awards are Tirly lypical in class action cuses ... and are
intended to compensate cluss representatives for work done on behalf of the class [and] to make up for financial or
reputational risk undertaken in bringing the action.” fu_re Cellphone Fee Termingtion Cases, 186 Cal. App.4th 1380,
1393-94 (2010). As will be fully bricted at the time of final approval, Plaintift's requested incentive payment is intended
to recognize the substantial time and effort that Plaintiff expended on behalf of the Settlement Class, including providing
substantial factual information and documents to Plaintiffs counsel, identifying potential witnesses, attending in-person
und telephonic meetings with Plaintiffs counse! to discuss the claims and theories at issue in the litigation, and otherwise
actively participating in the prosecution of her claims. Haines Decl., 423, Pluintiff respectfully submits that this requested
incentive payment is well within the range of penmissible approval and in line with incentive payments approved in
similar class action settlements. See, e.g.. Alvarado v. Nederend, No. 1:08-cv-01099.2011 W1, 90228 (1.0, Cal. 2011}
(approving §7,500 incentive award to cach of five named plaintiffs out of $505,058.60 settlement); Ross v, ULS. Bunk

out of 1,050,000 settlement).

[n addition, the parties have agreed to designate $40,000.00 of the GSA as PAGA penaltics, of which $30,000.00 will
be paid to the LWDA, with the remaining $10,000.00 distributed to the Settlement Class as part of the Net Settlement
Amount, consistent with the PAGA's requirement that 75% of such penalties be allocated to the LWDA with the
remaining 25% of penaltics allocated to aggrieved employees, per Labor Code § 2699(1). See Settlerent Agreement, | 14,
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Should the Court grant preliminary approval, Class Counsel will, at the time of seeking final approval, request an
attorneys' fees award of one-third of the GSA, and approximately $9,000 in vevified cost reimbursement. See Settlement
Agreement, §9 31(b); Haines Decl., ¥ 24. Plaintiff submits that the requested fee is {air compensation for undertaking
complex, risky, expensive, and time-consuming litigation on a purcly contingent basis. Class Counsel has incurred
substantial attorneys' fees conducting pre-filing investigation, analyzing Plaiatiff's claims, conducting legal research,
reviewing and analyzing the documents and data produced by Spectrolab, preparing for and attending mediation,
negotiating and preparing the Settlement Agreement, preparing this Motion for Preliminary Approval, and otherwise
prosecuting the case, Haines Decl, 4 24, Class Counsel also anticipate incurring significant future attorneys' fees in
appearing at the hearing on this Motion for Preliminary Approval, supervising the Motice process, and preparing the
Final Approval motion and appearing at the Final Approval Hearing. Jof

California courts have recognized that an appropriate method for awarding attorneys’ fees in class actions 15 as a
percentage of the “common fund™ crented as a resull of a settlement. See Laffite v. Rohert Half Ind'l_Ine., 1 Cal.5th 480
{2016) (holding “the percentage of fund method survives in Californin class action cases”). Class Counsel's request for
fees ol one third of the GSA is well within the range of reasonableness, and is considered the typical rate for common
fund settlements. See Mewberg on Class Actions§ 14,6 (4th Ed. 2013) {historically, courts have awarded percentage fees in
the range of 20% 10 50%). Class Counsel submit their request for fees is reasonable when viewed as an overall percentiuge
al’ the settlement and in light of the substantial risks and significant work undertaken by Class Counsel: the positive
vesults obtained for the Settlement Class; and the efficiency with which Cluss Counsel condueted the litigation.

V. ARGUMENT
A PRELIMINARY APPROVAL IS WARRANTED

Calilornia Rule ol Court 3.769 conditions the settlement of a class action on court approval, which is generally evaluated
under the federal stundards applicable under Rule 23 of the Federal Rules of Civil Procedure. See Reed v, United Teaghery
Loy Angeles, 208 Cal.App.4th 322, 337 (2012) (stating that Rule 3.769 requires the trial court to determine “that the
settlement is fair, reasonable and adequate to all concerned”); Hanlon v. Clrysler Corp,, 130 F.3d 1011, 1026 (3th Cir.
1998) (stating that Rule 23(¢) requires the trial court to determine “whether a proposed settlement is fundamentally fair,
adequale, and reasonable™). To be approved, a seitiement must be “lair, reasenable and adequate Lo all concerned.”
Reed, 208 Cal. App.dthat 337, Settl tis the preferred means of dispute resolution, particularly in complex class action
litigation. See [n re Syncor ERISA Litig, 516 F.3d 1095, 1101 (9th Cir. 2008). The Court's role in evalualing a proposed
settlement is limiled to ensuring that the agreement taken as a whole is fair and is within the range of rcasonableness.
See, e.g., Hanlon, supra. 150 F.3d at 1027. There is an initial presumption of faicness when the settlement agreement was
negotiated ut nvms' length by class counsel, See, e.g.. Kullar v_Foot Locker Retail_Ine., 168 Cal. App.dth 116, 130 (2008).

1. Standard for Preliminary Approval

To make a fairness determination, the Court should consider several factors, including: “the strength of Plaintiffs case,
the risk, expense, complexity and likely duration of further litigation, the risk of maintaining class action status throngh
trizel, the amonnt offered in settlement, the extent of discovery completed and the stage ol the proceedings, [and)] the
experience and views ol counscl.” Dunfc v Ford Motor Co., 48 Cal. App.Ath 1794, 1801 (1996). *T'he list of faclors is nol
exclusive and the Court is frec to engage in a bulancing and weighing of the factors depending on the circuimstances
of each case.” Wershba v. Apple Computer, Ine., 91 Cal.App.4th 224, 245 (2001). As discussed below, the proposed
settlement is (air, adequale, and reasonable in light of the overall balance of Factors in this case.

a. The Strength of Pluintiffy Case
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Although she maintaing her claims are meritorious, Plaintiff acknowledges there were substantial risks and uncertainty
in proceeding with class certification and eventual rial on the merits. As described in section [LE., supra, Spectrolab
pi d multiple defi to Plaintiff's claims, both on the merits and as 1o class certification. While Plaintiff was
prepared Lo Elllgﬂtc her claims through class certification and ultimalely trial, success was far [rom certain, Thus, Uhis

factor supports preliminary approval,

b. Risk, Expense, Complexity, and Duration of Fuether Litigation

Although the parties engaged in a significant amount of informal discovery in advance of the mediation, the parties had
not yet commenced formal written and deposition discovery, which would have required the expenditure of substantial
time and resources by all partics. Maines Decl., ¥ 19. Morcover, Plaintiff still had to file for class certification, and faced
the prospect of appeals in the wake of a disputed class certification ruling for Plaintiff and/or an adverse summary
Judgment ruling, fd Even if the class sought to be certified by Plaintiff was in fact certificd, the parties would incur
considerably more attorneys fees and costs through a possible decertification motion, trial, and possible appeal. f& This
settlement avoids those risks und the accompanying cxpense. Thus, this factor supports preliminary approval,

c. Risk of Maintaining Class Action Status

Plaintiff had not yet filed her motion for class certification, and as such, the extent to which Plaintiffs proposed class was
certifiable is somewhat speculative. Absent settlement, there was a risk that there would not be a certified class at the
time of trial, or if there were, it would consist ol a significantly smaller group of employees than the proposed Settlement
Class, and the expecled recovery would be significantiy reduced.

This is especially true given the relatively small size of the class and that Speetrolab could have potentially entered into

individual settlentent ugreements with putative class members by way of Pick Up Stix-style settlement agreements, 4 for
less than whut Settlement Class members will recover through this settlement. Thus, this fuctor supports preliminary

approval,

=

In Chindurah v Pick Up Stix, e, 171 Cal.App.4th 796 (2009), the Court of Appeal held an employer may enier info pre-
cerlification settlement agreements with individual putative cluss members in which the putative elass members release claims
for pust unpaid wages in exchange for consideration. The Court further held that such seitlements could preclude those
individual employces from recovery in class action litigation against the cmployer for the same wage claims,

d. Amount Offeved in Settl, Given Realistic Value of Claiins

This propused seltlement provides a fair and reasonable monetary recovery for the Settlement Class in the face of
disputed claims, Based on the data provided to Plaintiff in connection with mediation, Plaintiff conducted an analysis
of potential wage statement penalties and PAGA civil penalties based on Plaintiffs claims:

Wage Statement Penalties: $127,058

Spectrolab represented at medintion that there were approximately 3,737 wage statements issued to Settlement Class
members {rom July 26, 2015 to December 31,2015, See Haines Decl,, §20. In caleulating Spectrolab's potential exposure,
Plaintitf gave Spectrolab the benefit of assuming that Plaintiff could only obtain the “initial” wage statement violation
ol $50 per cach violation, for a total v{$186,850 in potential wage statement penaltics. fel! see alyo Labor C 226(¢)
(providing $50 penalty for “initial” violations); dmaral v, Cinteas Corp. No. 2,163 Cal.App.4th 1157, 1207 (2008) (finding
that “initial” violation rate applies until employer has been notified that it is violating a Labor Code provision). However,
given Spectrolab's arguments (described supree) that any alleged violations were not “knowing and intentional” and did
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not cause any employce to suffer “injury,” as well as its argument that individual cmployees would need to establish
“injury” with respect to each individual wage statement {thus precluding class certification), Plaintiff discounted the
calculated exposure by 15% for risk of non-certification, and by an additional 20% for risk of being unsuccessful on the
merils, Lo arrive at an estimated total of $127,058, Faines Decl., § 20.

PAGA Penalties: 374,740

Plaintiff estimated a total maximum PAGA exposure of $373,700 (caleulated from 3,737 “initial violations” at $100
each). Haines Decl,, § 21; see also Amaral,_supra, 163 Cal.App.dth ai 1209, However, these penalties derived from the
underlying wage statement violations discussed herein, each of which Spectrolub disputes. See, e.g., Green v Lewrence
Service Co., No. LA CV 12-06155 JAK (VBKx), 2013 WL 3907506 at *3, fn, S (C.D. Cal. 2013) (cxplaining that PAGA
claim's success is determined by merits of its underlying claims). Spectrolab also argues, as cx plained supra, that it may not
be assessed any PAGA penaltics because it took advantage of the PAGA's cure provision, at the very least with respect
to the failure to include its address on wage statements, Morcover, as stated above, the PAGA specifically grants courts
the discretion to reduce penalties (Labor Code § 2699{e)(2}), and Spectrolab argued the Court would reduce penalties
significantly (indeed, to close to zero) given (i) the technical nature of the alleged violations, (ii) Spectrolab's pood-laith
delenses, as well as {iii) Spectrolab's good-faith cure efforts, through which it provided compliant wage statements 10
all affected employees for the three-year period prior to Pluintiffs PAGA letter, Indeed, Plaintiff anticipated it would
be highly unlikely for the Court to award an amount of PAGA penalties equal to, or even close to, the amount of the
underlying wage statement violations on which the PAGA penalties were based, particularly given that Plaintifls did
not allege any underpayment of wages. Haines Decl., ¥ 21. Of particular relevance is that Spectrolab acted swiftly in
disseminating compliant wage statements after being alerted to its potential violations, which could have potentially
been used Lo justily a significant reduction of the total penaltics. See Fleming v. Covidien, supra, 2011 WL 7563047, at
*4 (C.D. Cal. 2011) (reducing PAGA penalties from $2.8 million to $500,000, noting the defendant took prompt steps
to correct all violations once notified).

Based on these cousiderations, Pluintilf discounted the maximal PAGA penalties amount by 50% for a risk of losing on
the merits and by an additional 60% for the risk of this Court reducing penalties, 1o arrive at an estimated total of $74,740,
Haines Decl.. § 21; see also Thurman, suprg, 203 Cal. App.dth at 1135-36 (alfirming reduction of PAGA penalties).

Using these estimated figures for each of the claims described above, Plaintiff predicted that the realistic total recovery
for the Settlement Class would be approximately $145,743 ($127,058 in wage statement penalties plus the aggrieved
employees' 23% share of projected PAGA civil penalties). Haines Decl., 4 22, The projected Net Settlement Amount of
$108,500 therefore represents morc than 74% ol Plaintifts reusonably forecasted recovery. /il Thus, preliminary approval
is appropriate since the settlement will provide significant monetary reliel to the Settlement Class. The percentage of
liability exposure recovered in this case also exceeds percentages routinely approved by courts. See, e.g.. Glass v. UBS
Fingn. Servs., 2007 WL 221862, *4 (C.D. Cal, 2007) (approving scttlement which represented 25% to 35% of potential
damuges); Dunleavy v. Nadier, 213 F.3d 454, 459 (9th Cir, 2000) (upproving settlement which represented “roughly one-
sixth of' the potential recovery™)

e. The Experience and Views af Counsel,

“Pactics represented by competent counsel are better positioned than courts to produce a settlement that fuirly reflects
cach party's expected outcome in litigation,” In re Pacific Enterprises Securities Litivation, 47 F.3d 373, 378 (9th Cir,
1995). Here, Plaintifl’is represented by competent and experienced counsel who possess extensive experience litigaling
wage and hour class actions from both the plaintiffand defense side and have been appointed as class counsel in numerous
cases alleging similar claims. See Haines Decl., 17 2-7; Declaration of Tuvia Korobkin (“Korobkin Decl.”), 11 2-4;
Declaration of Fletcher W. Schmidt (“Schmidi Decl.”), 11 2-6; Declaration of Andrew J. Rowbotham (“Rowbotham
Decl.”), 1 2-5. Plaintiffs counsel reviewed the data and information supplied by Spectrolab, and drew on their extensive
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experience in similar cases 10 assess the strengths and weaknesses of Plaintiffs case. Haines Decl, § 15, The settlement
was nlso reached with the assistance of Steve Cerveris, Esq., an cxperienced and respected wage and hour class action
mediator. £ at 16. Thus, this factor strongly supports preliminary approval. See, Kullar, supra, 168 Cal.App.dthat 130,

2. The Preliminary Approval Standurd Is Met.

The Court cun grant preliminary approval of the proposed settlement and direct that notice be given if the settlement:
{1} falls within the range of possible approval; (2) appears to be the produet of serious, informed negotiations; and (3)
has no obvious deficiencies. See Manual for Complex Lirig., § 30,41 (3rd Ed. 1995); Newberg on Class Actions, ¥t
1:24-25 (4th Ed. 2013),

a. The Settlement Is Within The Range Of Possible Approval

The proposed e settlement amount reflects more than 74% of the estimaled recovery that the Settlement Class could
reasonably expect in light of the significant litigation risks, and will provide tangible, monetary compensation (more
than $580 per Settlement Class member, on average) for hotly disputed claims. Plaintiff submits the settlement is within
the range of possible approval, such that notice should be provided to the Settlement Class so that they can consider the
settlement, The Court will again have Lhe opportunity to assess the reasonableness of the settlement after the Settlement

Class has had the opportunity to opt-out and/or object.

b. The Settl, Resulted from Serivus, Informed Negoti

This proposed classwide scttlement is the result of the exchange of substantial information, armi's-lenglh negotiations
by counsel, a full-day mediation before an experienced wage and hour class uction mediator, and additional months of
negotiating the Settlement Agreement. Thus, the proposed settlement s entitled to an initial presumption of fuirness.
See Kullar, supra, 168 Cal.App.dth gt 130, Plaintiff carcfully vetted the claims at issue and conducted a detailed review
of the relevant data and the law Lo arrive at her estimated classwide damages figures. See Haines Decl., Y 15, 20-22.
Thus, this factor also supports preliminary approval.

e. The Settlement Is Devoid of Obvious Deficiencies

Preliminary approval ol the proposed settlement is also warranted because there are no obvious deficiencies. This
settlement will provide tangible monetary reliel to the Settlement Class members, and the amounts proposed for
attorneys’ fees and costs, the incentive payments to the named PlaintifT, and the PAGA set-aside are all reasonable and
appropriate based on the particulur facts of this case. Because the proposed settlement is devoid of obvious deficiencies,
this final factor supports preliminary approval.

B. THE COURT SHOULD CERTIFY THE SETTLEMENT CLASS

The proposed Settlement Class satisfies the criterin for certification of a settlement class under California law because:
1) the individuals in the Settlement Class are ascerlainable and numerous; 2) common questions of law and facl
predominate; 3) Plaintiffs claims are typical of the claims of absent Settlement Class members; and 4) Plaintiff und her
counsel will fairly and adeguately represent the interests of the Settlement Class. See Cal. Code Civ, Prog. § 382,

1. The Pr [ Cluss Iy Ascertainable and Numervous

I
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A class is “ascertainable™ where members “may be readily identified withoul unreasonable expense or lime by reference
to official for business] records.” See Sevidal v_Target Corp, 189 Cal.App.4th 905, 919 (2010) (alterations in original).
Here, the Settlement Class is defined as non-exempt. employees who worked for Spectrolab in California during the
Class Period. Thus, class members ean be identified rom Spectrolab’s personnel and employment records, As stated,
Spectrolab represents that there are approximately 187 Settlement Class members, rendering it impracticable to bring
all class members before the Court, Thus, the proposed Settlement Class satisfies the numerosily requirement. See, e.g.,
Collins v. Rocha, 7 Cal.3d 232, 234 (1972) (linding class of 44 farm workers sufficiently numerous).

2. Common fssues of Law and Fact Predominute

The focus on certification is not on the merits of the ease, but rather on what types of questions, “common or individual,”
are likely to arise in the action. See Suv-On Drug Store,_Inc. v Sup. Cr, 34 Cal4th 319, 327 (2004). Here, Plaintifl’s
claims are predicated on Spectrolab's allegedly facially defeetive wage statements. These sorts of claims are commonly
held proper for class certification, See, e.g., Lubin v. Wackenhut Corp., 5 Cal.App.5th 926, 958-60 {2016) (reversing trial
court’s decertification of wage statement claim based in part on facially defective wage statements that did not contain,

inter alia, cinployees' hourly rates of pay); Sandeval v. M1 Autg Collision Centers, 309 F.R. D, 549, 568 (N.D, Cal, 2015}

(certilying wage statement class and finding that whether defendants’ statements were inaccurate and injured plaintiffy
under Labor Code § 226 presents common questions),

3. The Claims of the Named Plaintiff Ave Typical

The typicality requirement is satistied where the class representative’s claims are typical of those of the rest of the class,
B WL Custom Kitchen v._Owens-fllinois, e, 191 Cal.App.3d 1341, 1347 (1987). Here, Plaintills claims are typical of
those held by Settleinent Class members. Plaintiff was employed by Spectrolab us 4 non-exempl einployee in Californiu
during the proposed Class Period and received Spectrolab’s allegedly defective wage statements during that time period.
See Esparza Decl., § 2. As a resull, Plaintiff was injured by the same conduct, and in the same manner, by which other
Settlement Class members were injurcd. Typicality is satisfied because Plaintiff has suffered the same injuries as other
Sctilement Class members.

4. Plaintiff and Class Counsel Will Adequately Represent the Class

The adequacy of representation requirement examines conflicts of interest between named parties and the cluss(es) they
seek to represent, See Cupitaf People Firse v. State Dept. of Developmental Sves. 155 Cal. App.dth 676,697 (2007). Plaintiff
and her counsel will adequately represent the class, as there are no conflicts between the named Plaintiff and the class
she seeks to represent. See MeGhee v Banfe of America, 60 Cal, App.3d 442,450 (1976) {finding adequacy satisfied where
there was no indication that plaintiffs counsel were not quulified and the named plaintifl had no interests antagonistic
to those of the proposed class). Class Counsel also have extensive experience in wage and hour class action litigation.
See, Haines Decl., 1§ 2-7; Korobkin Decl., 7§ 2-4; Schmidt Decl., 1 2-6; Rowbotham Decl., $12-5.

C. THE COURT SHOULD ORDER DISTRIBUTION OF THE PROPOSED CLASS NOTICE

This Court should order distribution to the Settl Cluss of the proposed notice by U.S. Mail, postage prepaid,
using last known mailing address information provided by Spectrolab. See Seitlement Agreement, 4 36. This manner of
giving notice is the “bhest notice practicable” under the circumstances as it provides “individual notice to all members
who can be identified through reasonable eftort.” See Eisen v, Carlisle & Jucguelin, 417 U,8. 156, 173 (1974). Plainuiff
proposes that the settlement be administered by CPT Group, Inc., an experienced class action settlement administrator.
See Declacation of Julie Green (“Green Decl.”) and attuched exhibits. Settlement Class members' addresses will be
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ascertainable through Spectrolab's personnel and payroll records. To the exteat that the addresses of former employees
have changed, CPT will run all the addresses provided through the ().S. Postal Service National Change of Address
database andfor perform “skip traces” to obtain current address information. See Settlement Agreement, § 36(c).

The content of Lhe proposed Motice satisfies Cal. Rule of Court 3,766(d) because it advises class members of the nature
of the claims, the basic contentions and denials of the parties and the key terms of the seltlement, the uniform 60-dy
deadline 1o opt-oul or objeet to the settfement and the procedures by which to do so, explains the recovery formula and
expected recovery nmount for each class member, and advises them that they will be bound by the terms of the settlement
if they do not request exclusion. See Haines Decl., Exh. A to Exh. 1. The proposed notice will also notily Settlement
Class members of the final approval hearing date and time and provides contact information for Class Counsel, and
advises Settlement Class members that they may enter an appearance through counsel if they wish. This Notice satisfies
Cal. Rule of Court 3.766(¢) as the most reliable and cost-effective method of reaching Settlement Class members,

D.THE COURT SHOULD SET A FINAL APPROVAL HEARING

Finally, the Court should st a hearing for final approval of the setilement on a date appropriately scheduled o follow
the deadline by which Settlement Class wembers must file objections to the settlement or opt-out, See Cal, Rule of Court

3.769.

V. CONCLUSION

For the foregoing reasons, Plaintiff respectfully requests that the Court preliminarily approve the proposed settlement,

provisionally certify the Settlement Class, and enter the Proposed Order submitted concurcently herewith,
Dated: May 17, 2017

Respectfully submitted,

HAINES LAW GROUP, APC

By: <<signature>>

Paul K. Haines

Attorneys for Plaintiff, the Class, and Aggrieved Employees
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